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Office of the
Inspector General May 20, 2013

The Honorable Richard C. Shelby
United States Senate
Washington, D.C. 20510-6254

Dear Senator Shelby:

By letter dated November 30, 2011, you requested that my office initiate a detailed
review of the role of the Commodity Futures Trading Commission (CFTC) in the events leading
to the demise of MF Global, Inc., and Chairman Gensler’s subsequent statement of non-
participation. I am pleased to enclose my report on this matter for your consideration.

The redactions to this report are not ours, and we do not necessarily agree with each
redaction.

I am available anytime to discuss this report.

Sincerely, \&A’VQ
A. Roy Lavik
Inspector General

Attachment: Review of the Commodity Futures Trading Commission’s Oversight and
Regulation of MF Global, Inc.
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Review of the Commodity Futures Trading Commission’s
Oversight and Regulation of MF Global, Inc.

Executive Summary

On October 31, 2011, MF Global Holdings Ltd. and MF Global Finafice USA Inc. filed
for banl\l uptcy plotectlon in the Southern Dlstuct of New Ymk undel Chapter 11

uested a 1ep011 on the CFTC’s oversight
:that ouft Ofﬁce exammc whethex CF TC

it and 1egulahon of MFGI dlffexed in any materlal way
: 1 of other futures commission merchants (FCMs);

3. A ary o ‘relevant examination manuals or other guidance for staff involved in
1g and regulating MFGI or monitoring the CME’s oversight of MFGI;

4. Ananalysis of whether and how the CFTC’s oversight of MFGI changed after the
CFTC’s enforcement actions against MFGI in December 2007 and December 2009;

" Report of Trustee’s I.nvesti'gation and Reconunendations (“Trustee’s Report™), page 2, filed June 4, 2012, In re MF
Global, Inc., Case No. 11-2790 (MG) SIPA, US Bankruptcy Court, Southern District of New York. A link to the
Trustee’s Report is available here: http: //dm cpigll.com/MFG/Project. All internet addresses cited in this report

were last visited on May 15 or May 16, 2013.
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5. Ananalysis of the CFTC’s role in the determination that caused MFGI to increase its net
capital in August 2011;

6. An analysis of the CFTC’s activities with respect to MFGI in the week prior to the
liquidation;

7. An analysis of whether CFTC Chairman Gmy Gensler’s decision to recuse himself from
matters relating to the MFGI investigation is consistent with the CFTC s official recusal

policy; and

8. An analysis of whether and how a decision by CFTC Chauman Gat
himself from previous matters relating to MFGI would have been co

CFTC’s official recusal policy.

We also lev1ewed 1ec0rdmgs of closed Comm
beginning of November, 2011.

briefed or GI’s'compllance thh the settlemem pIOVlSlonS

% In accordance with ME’s Audit Information Bulletin #12-04, dated April 2, 2012, and NFA Financial
Requirements Section 8, CME and NFA require FCMs to submit daily segregated, secured 30,7 and sequestered
statements, as applicable, through WinJammer™ by 12:00 noon on the following’ busmcss day.

httu://www.cmexzroup.com/tools-
information/lookups/advisories/clearing/Daily_Segregatedx_Secured 30.7 and Sequestered Statements.html.
NFA has published detailed information on current daily reporting requirements here:

hltp://\\'ww.n fa.futures.ore/NFA-compliance/NFA-futures-commission-merchants/fcm-reporting.pdf.

The Trustee’s Report refers to this statement as the Segregated and Secured Statement. See, e.g., Trustee’s Report at
92 (discussing CFTC and CME’s request for cap, seg, and sccured statements for October 26, 201 1). We use “cap,
seg, and secured” because it was the term used by CFTC staff during our interviews.

it
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CFTC staff did not formally coordinate with CME concerning oversight of MFGI. Staff
told us that they would communicate with CME occasionally pertaining to MFGI, essentially to
address specific issues as deemed necessary, but nothing formal was in place to coordinate
regulatory efforts with regard to MFGI (or any other FCM). CFTC staff encountered CME staff
at MFGI offices during the final week of MFGI’s existence, but these encounters were not
coordinated. Instead, CFTC separately determined to go to MFGI’s offices to obtain information
and assurances, and found CME staff arriving on site within a short period. CME and CFTC

did not altel its oversight of MFGI aflc \ﬂ]
enhance its ove1s1ght of MF i

2008; unauthorized tra
wlnch unmedlatel i

monito ga :supenusxon of uadms

* The Joint Audit miltee is a representative committee of US futures exchanges and regulatory organizations,
Information about the Committee (including documients) is available here: htip://www.wijammer.com/iac/.

* On December 12, 2012, the trader admitted guilt in a federal criminal proceeding, and faced a maximum prison
sentence of 10 years and a §1 million fine; the trader was sentenced to five years in prison. Former MF Global
Trader Pleads Guilty in 8141 min Trading Loss, Ann Saphir, Thomson Reuters News & Insight, December 11,
2012. http://newsandinsight.thomsonreuters.com/Legal/News/2012/12_-

December/Former_MF_Global_trader pleads guilty_in_$141_wmin_trading loss/s Ex-MF Global Broker
Sentenced (o 5 Years for Rogue Trades, Andrew Harris, Bloomberg, April 17, 2013.
http:/Awww.bloomberg.com/news/2013-04-16/ex-mf-global-broker-sentenced-to-5-years-for-trades-correct-.html.

iii
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We note that MFGI was also subject to numerous exchange disciplinary actions between
2007 and MFGI’s collapse

CFTC had no official role in the determination that caused MFGI to increase its net
capital in August 2011. Staff charged with responsibility for day-to-day oversight of MFGI were
aware of the situation at the time, and were in communication with FINRA and CME.

The final three questlons posed by Senator Shelby are addressed at pages 17 through 57
of this report; our response is summarized below. .

In the week prior to the SIPC filing, CFTC staff charged w1th,,1esp‘
day oversight were on site at MF Glin Clncago and New York 0}

By the end of the
in bankruptcy, and it

The Chairman became an active

uncomplicated transfer of cuelomex funds to a new owner.

part101pant on Satulday, speakmo dnectly not only with 1e<rul'1t01s but also with an outside

* Hearing entitled “The Collapse of MF Global,” Dec 15, 2011, House of Represcentatives Committee on Financial
Services, Subcomittee on Oversight and Investigations, CME Greup Response (“CME timeline”) at pages 7-8 of
the .pdf. http:/financialservices.house.gov/uploadedfiles/cme_group_response.pdf. We did not audit or verify the
factual assertions contained in the CME timeline; where witness statements appear inconsistent with the CME

timeline, we have so noted in this report.

% Central Standard Time. All times represent our best estimate based on our ability to reconstruct the events using
the available documents that have been reviewed, and also on individuals’ best recollections.

iv
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At 2:30 am EST,” MFGI admitted the segregated funds deficiency was not an error, but
~was real. The sale fell through, as Interactive Brokers withdrew from negotiations. By 5:30 am
it was decided that MFGI would be subject to a SIPC filing. At noon, the Commission held a
closed emergency meeting led by Chairman Gensler. Chairman Gensler described the events of
the prior week and weekend, and with staff briefed the Commissioners on the procedures to be
followed in the SIPC proceeding. Before the meeting ended, the Commissioners voted an Order
of Investigation of MFGI to the Division of Enforcement; the Chairman made the motion and
voted “aye.”

ceased thls practice. Neveltheless our examifiati
email pertaining to MFGI.

On November 2, the Commiss'
permit the first bulk transfer of custome
briefed followmg the healmg The Cof

olicy i 1n giving advice. The General Counsel and Designated Agency
that»/thele was no need to recuse given the fact that there was neither a

it would be more consistent with OGE regulatory language to state that he would
ate. The Chairman decided not to participate in matters involving MFGI.

Officer advis
no longer par

On November 8, the Chairman signed a Statement of Non-Participation. On the same
day, the Commission received a memo and sign-off to appoint Commissioner Sommers to
oversee matters involving MFGI; the appointment was completed on November 9.

” Eastern Standard Time. Central Standard Time is one hour behind Eastern Standard Time. On October 31,2011,
botlh time zones were on Daylight Saving Time.

A\Y
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On December 13, the General Counsel and Designated Agency Ethics Official issued a
memorandum describing the Chairman’s involvement in matters leading up to the collapse of
MFGI in detail, and concluded that the Chairman’s initial involvement was consistent with OGE

standards and was not improper.

The Chairman’s level of involvement in MFGI was not inconsistent with CFTC’s
interpretation of OGE recusal policy leading up to the collapse of MFGI; his decision to issue a
non-participation statement ran counter to specific advice on the matter offered by.the General

Counsel and Designated Agency Ethics Official.

vi
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Review of the Commodity Futures Trading Commission’s
Oversight and Regulation of MF Global, Inc.
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Signiﬁcant_ Individuals

CFTC

Chairman, CFTC Gary Gensler

Director, Division of Swap Dealer and Gary Barnett
Intermediary Oversight (DSIO)

Director, Division of Clearing and Risk (DCR) | Ananda Radhakrishnan

[HQ DSIO Senior Supervisory
Auditor]

[HQ DSIO Supervisory Auditor]

[CH DSIO Audit Team Leader
Supervisor]

[CH DSIO Audit Team Leader]

[CH DSIO Staff Auditors 1 - 3]

[NY DSIO Audit Team Leader
Supervisor]

{NY DSIO Audit Team Leader ¥

[NY DSIO Audit Team Leader 2%

[HQ DCR Senior Su erv:.sory
Attorney] -

V4
L

Dan Berkovitz

respon31b1ht1es

[NY E Effor

Atté: ey] Nt

[NY En nt Staf-f’if Attorney]
[CH Enforc nt Supervisory

Attorney 13 X

[CH Enforcement Supervisory
Attorney 2]

Chicago Enforcement Investigator
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Significant Individuals
(continued)

MF Global®

MF Global Holdings, Ltd. MFGI

Chairman and Chief Executive | CEO and Board Member
Officer

President and Chief Operating | Board Member ‘Bradley Abelow

Officer g N

General Counsel General Counsel and Board Laurie Fer
Member 5

Chief Financial Officer, Chief
Accounting Officer, and
Global Controller’

Chief Risk Officer

North Ameucan CF O

'*“‘k%‘,fly'i’stine Serwinski
Global Treasure Vinay Mahajan
Edith O’Brien

[MFGI Attorney 1]

LA

[ [MFGI Attorney 2]

® Trustee’s Report at 17-21.
’ MFGI’s Global Treasurer reported directly to Mr. Steenkamp. Trustee’s report at 20.
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Review of the Commodity Futures Trading Commission’s

Oversight and Regulation of MIF Global, Inc.

Introduction

Background

Protection of Customer Funds

belongmo to such customer % The law further 1cqunes th
proper ty shall be separately accounted for and shall not be
commlsswn mer chant der:

mfns [s]ufﬁcmnt United
3513 The

1% Section 4d(a)(2) of the Act, 7 U.S.C. § 6d(a).

", .
2 Regulation 1.23, 17 C.F.R. § 1.23.
'3 Regulation 1.49, 17 C.F.R. § 1.49,

" Dorn v. Shearson Hayden Stone, Ine., Commodity Futures Trading Commission, 1981 CFTC LEXIS 169, Comm.
. Fut. L. Rep. (CCH) P21,253 ['80-’82 Transfer Binder, Oct. 6, 1981].

' CFTC Public Roundtable to Discuss Additional Customer Collateral Pi ‘otections, February 29, 2012 (PM
session), page 60 (statement by Michael Greenberger, Law Professor, UMd School of Law); available here:
http:/Awvww.cfic.g Lov/ucm/aroups/publ1c/(7newqxoom/documentﬁlf' le/transcript022912pm.pdf.
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significantly from domestic futures customers, resulting in lésser protections. These differences
are discussed in the eourse of this review. '°

MFGI Timeline

The final days of MFGI have been recounted in detail in the Trustee’s Report and in a
report issued by staff for the House Committee on Financial Setvices, Subcommittee on
Oversight & Investigations (“House Staff Report™). "7 Familiarity with both reports is presumed,
and we will cite to the repor ts for various background facts and 1efmences tlnoughout this
review. Nevertheless, we give a brief outline of the essential facts:

1783 James Man started a sugar brokerage business.

1869

1972

1983

1994

ED. & F. Man 01e"1ted Man Grouj
companies). ’

2000

2007

2007 MF GI a ounced an initial public offering of MFGI under the ticker symbol

(July) ' 'It fas‘the seconﬁd 71a1g,eslNYSE IPO 0f 2007."°

17 Staff Report Pre d for Rep. Randly Neugebauer, Chairman, Subcommittee on Oversight & Investigations,
Committee on Fin: ,cnal Services, 112" Congress, November 15, 2012 (available here:

http: //financialservices.house, Oov/uplmdcdFle</756882456’788574 pdf). The House Staff Report, a public
document, includes mention or discussion of the following CFTC employees: Chairman Gensler; Dan Berkovitz,
General Counsel; Gary Barnett, Director, DSIO; Ananda Radhakrishnan, Director, DCR; {HQ DSIO Seniox
Supervisory Auditor]; [HQ DSIO Supervisory BAuditor]; [CH DSIO Audit Team Leader
Supervisox]; [HQ DCR Senior Supervisory Attorneyl. Itincludes mention or discussion of the
following MFGI Officers or employees: Jon Corzine, Bradley Abelow, Laurie Ferber, Henri Steenkamp, Michael
Stockman, Christine Serwinski, Vinay Mahajan, Edith O'Brien, [MFGI Accountant 1], and [MFGI Attorney

2],
'8 Timeline information up to 2007 is gleaned from the House Staff Report, pages 5-6.

2
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2007 - CFTC simultaneously filed and settled an administrative action against MFGI

(December)  and Thomas Gilmartin. CFTC charged violations of section 4g of the
Commodity Exchange Act, 7 U.S.C. § 6g, and Commission Regulations
1.35(a-1)(1) and 166.3, 17 C.F.R. §§ 1.35(a-1)(1) and 166.3. MFGI and
Gilmartin paid civil monetary penalties of $2 million and $250,000,
respectively, and paid an additional $76 million to a receiver.'”

2007 MFGI.was fined for exchange rule infractions (some involving multiple rule
Violations) on 13 sepmate occasions in ’)007 I‘ine amounts. ach instance
nes totaled
12006;

2008 MFGI suffered losses of $141.5 million lo
(February) actlons of one rogue tr adcn 2 MFGI

2008 (June)

2008 (July)

2008
(October)

2008
(December)

as Gilmartin to Pay More Than 877 Million 1o Settle Actions by CFTC and Receiver ad
vailable here: hitp://www.cltc.mov/PressRoom/PressReleases/pr5427-07.

% CME timeline, uprd fir. 5, at page 7 of the .pdf. The CME timeline, a public document, names the following
CFTC Officers 'md nployees: Chairman Gensler; Ananda R’ldlnknslm'm Director, DCR; [HQ DSIO
Supervisory Auditor]; [CH DSIO Audit Team Leader Supervisor]; [CH DSIO Audit Team
Leader]; [CH DSIO Staff Auditor 2]; [NY DSIO Audit Team Leadexr 23. It names or discusses the
following MFGI Officers and employees: Jon Corzine, Laurie Ferber, Henri Steenkamp, Michael Stockman,
Christine Serwinski, Edith O’Brien, [MFGI Attorney 21].

"N CFTC Statement on MF Global Wheat Futures Trading, CFTC press report, available here:
http://www.cfte.gov/PressRoom/PressReleases/pr5462-08.

** The events of 2008 listed here are described in detail in the House Report at page 9-11. NY Fed information
regarding primary dealers may be found here: hitp;//www.newyorkfed.ore/markets/pridealers_policies.html.

3
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2008 The Chicago Board of Trade (CBOT) fined MFGI $400,000 for failing to
(December )  supervise employees and certain trade practice violations, including pre-
execution communications.” :

2008 MFGI was fined for exchange rule infractions on nine occasions in 2008.
Fine amounts ranged from $1,500 to $400,000 (the $400k fine is described
above). The average fine was $49,167; fines totaled $442, 500 for 2008.
Five penalties were based on rule violations charged in 2007.%*

2009

(December)

2009

(December)
actlon)

2009 MFGI was fined for exchange rule infractions On five occasions in 2009.
Fine amounts ranged ﬁom(ﬁ$2 500 to $495,000 the $495k fine is described
above). The average fine 5 $78,214 and the fotal amount of fines imposed
was $547,500. One fine wa r mxsconduct charged 2008.2

2010 NY Fed revised its stz to prohibit primary dealer status to applicants

(January) that havekbe 1 subj ect t (among other things) regulatory action or

2010

(January)

CFTC press se, Dec. 17, 2009, available here: http://www.cfic.2ov/PressRoom/PressReleases/pr5763-09. The

order is availablehere;
http://www.cfte.coV/iicm/groups/public/@lrenforcementactions/documents/legalpleading/enfmfelobalorder1 217200

9.pdf.
% CME Timeline, supra fi. 5, at page 5-6 of the .pdf.
*" CME Timeline, supra fn. 5 at page 8 of the .pdf.

8 New York Fed Publishes Revised Policy for Administration of Primary Dealer Relationships, NY Fed press
release, January 11, 2010, available here:

http://www.newyorkfed.org/newsevents/news/markets/2010/mal001 1 1.html; Operating Policy: Administration of
Relationships with Primary Dealers, January 11, 2010, available here:
hitp:/www.newyorkfed.org/markets/pridealers_policies.html.

4
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2010 Bernard Dan resigned as CEO of MF Global.
(March 17) .
2010 Jon S. Corzine was appointed as chairman and CEO of MF Global Holdings,
(March 23) Ltd.
2010 CME reported no fines for MFGI during 2010.
2011 NY Fed bestowed primary dealer status on MFGL*
(February)
2011 CME reported MFGI was fined $5,000 each for two rule iiifractions occurring

(March) on March 17,2010.%°

August
2011

October 24,
2011

Octdber 25, ‘MFGI announced its largest-gy
2011 $191.6 million.>*

October 20, Jatch Negative.” Commissioners were briefed on

2011

October 27,
2011

32 Moody’s Inves ) Services (Moody s) provides credit ratings and research covering debt instruments and
securities. Its parent company is Moody's Corporation. http: //www moodys.com/Pages/atc.aspx.

» Ratings Action: Moody’s Downgrades MF Global to Baa3; reviews for further downgrade, Moody’s
announcement available here: hitp://www.moodys.com/research/Moodys-downgrades-MF-Global-to-Baa3-
reviews-for-further-downgrade--PR_229068.

* Trustee’s Report at page 91.
% House Report at page 88.

36 Moody’s notice is available here: hitp://www.moodys.com/research/Moodys-downgrades-MF-Global-to-Ba2-
reviews-for-further-downerade--PR_229534.
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October 28, CFTC was on site at MFGI offices in New York and Chicago; staff continued

2011

to request documents to support customer fund balances as of close of
business, October 26, and was satisfied with document production by close of
business Friday. Commissioners were briefed on MFGI in a regularly
scheduled closed Commission meeting to discuss surveillance and
enforcement matters.

October 29, CFTC learned that the NY Fed planned to terminate MFGI’s primary dealel
status. CFTC was not on site at MFGI; stafl was in commuinicati
reoulatoxs and each other; the Chairman was pe1sonally invol

2011

October 30,

2011

ther regulators andxMFGI
v 5-6 pm (EST) - CFTC si" ‘learned that MF GI had 1dent1ﬁed a deficxt in

customer Segré;“
both MFGI and C

October 3“]""‘
2011

2 ; “‘:5:30 am | EST) -- CFTC learned that customer segregated funds are
fﬁmally missing, the deal had fallen through, and a SIPC proceeding
vould be filed. The Chairman was personally involved in outside
c VVGISE![IODS pertaining to MFGI during this time.
m (EST) -- The two Washington CFTC attorneys charged with
“.° " bankruptcy duties headed for New York.
0. = 8-—9am (EST) -- CFTC staff returned to the MFGI Offices in New York
7 and Chicago. They were later joined by Enforcement staff.
= Noon (EST) -- The Commission was updated in a closed emergency
meeting; the Commission authorized an Enforcement investigation into
MF'GI; the Chairman led the meeting and voted in favor of the
Enforcement investigation.
= MF Global Holdings, Ltd., and MF Global Finance USA Inc. filed for
bankruptcy protection under Chapter 11 of the Bankruptcy Code and a
SIPC proceeding was filed for MFGI, all in the Southern District of New

York.
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The CFTC attorneys charged with bankruptcy-related duties were not
informed of the filing; they got a tip from CFTC staff on site at MFGI in
New York, and intercepted the Trustee’s lawyers at the courthouse; they
made changes to the pleadings believed necessary to protect the interests
of CFTC and futures customers; the SIPC proceeding was filed with these
changes in original handwriting by a CFTC attorney.

November
2,2011

CFTC filed a statement in support of the first requested bulk transfer of
MFGI customel ﬂccounts and 1elated mar gin The Cmﬁiﬁi’ssion approved

MFGI matters.

November
3,
2011

The Chairman determined to cease peu ficipa on‘in all mattq ‘involving

MFGIL

November
4, 2011

The Commission held a regularly sched closed meeting to discuss
surveillance and enforce "ént matters. Commissioner Chilton conducted
the meeting; Commissioner Chilton did not state that the Chairman would
no longer participate in matters involving MFGI; the Chairman did not
join this meetir discussed.

November
8,2011

itement of Non-Participation

The Chairman issne

November
9,2011

The;Coml, 'on ap oved the appointment of Commissioner Sommers to

November
15,2011

: ""“-"tThe General COL 1sel and Designated Agency Ethics Official issued a

ﬁcludmg that the Chairman did not violate any ethics
connection with his participation in matters pertaining to
1ji rto November 3, or in waiting to request ethics advice on that
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Senator Shelby’s Request

On November 30, 2011, Senator Shelby asked our Office to review the CFTC’s oversight
and regulation of MF Global.” 7 The Senator asked our report to include the following:

1) A detailed account of the CFTC’s role in oversecing and regulating MFGI, including
an assessment of whether its oversight and regulation of MFGI differed in any
material way from its oversight and regulation of other futures commlssmn

merchants;

2) A detailed account of how the CF TC coordinated with the Chic
Exchange (“CME”), the designated self-regulatory mg,amzatlo
overseeing MFGI’s customer segregated funds;

3) A summary of relevant examination manuals
overseeing and regulating MFGI or momtorm -the CME

velslghf fMFGI;

ht of MFGI changed after the

4) An analysis of whether and how the CETC’s over
2007 and December 2009;

CFTC’s enforcement actions against MFGI'in Decen

5) An-analysis of the CFTC’s role in tl

ly determination that caused MFGI to increase its
net capital in August 2011; ‘

b

6) An analysis of the CFTC’s activities with ct to MFGI in the week prior to the
liquidation; e

"lf from, previous matters relating to MFGI would have been consistent
C’s ofﬁcml recusal policy.

nator Shelby ;qu ested that we begin our review “once the immediate concerns about
cess to their funds are addressed,” and that we take all necessary steps to preserve

customers
ments and to ensure that a thorough review could be conducted.

all relevant ¢

37 The full text of Senator Shelby’s lelter may be found here: ‘
http://shelby.senate.gov/public/index.cfin/newsreleases?ContentRecord id=8355755F-2D3B-40F0-9CE9-

27CDFCDEDSSS5.
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Methodology

In order to complete our review, we first consulted with staff in the Office of General
Counsel charged with document retention and preservation in the MFGI matter. We obtained
access 1o a database compiled and updated on an ongoing basis containing email,
correspondence, memoranda, drafts, pleadings, and other documents, all pertaining to MFGI and
all gleaned from CFTC systems and compiled in one searchable database in order to facilitate the
Enforcement investigation, FOIA requests, and Congressional requests. This database contained
over 350,000 items at the end of February 2013 (including duplicates).

Next, we contacted the Trustee to ascertain the status of the T1

access, to hundleds of
thousands of documents We accessed umed'tcted versig iments supphed by the

Agency and the Trustee. We conducted targeted sear¢
production we 1ev1ewed evety document with the ph

throughout 2012.

We also consulted with the Divisi
during our field work, with a view to
investigative efforts involving potentlal v
employees, and others. We-did iy i
share its files with us; wé’
mtet VleWCd and take

) 01 CME employces Enfmcement did not

\ ewed or evaluated their investigation. Enforcement had
ost' of the CFTC emiployees identified by our Office as
OVCISlghl of MFG and they d1d this before Senator

¢nt and former Commission employees and Commissioners, and market
ho reached out to us. We actively sought out current CFTC employees who
either had 1egul uties involving MFGI or who were in contact with MFGI during its final
days. We did riot seck out former employees or market professionals; however, to the extent
they reached out to us we did listen to what they had to say.
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Analysis of the Eight Topics Posed by Senator Shelby

CFTC’s Role in Overseeing and Regulating MFGI

FCM oversight is the responsibility of three Examinations Branch offices headed by three
[DSIO Audit Team Leader Supervisors],one each in Chicago, New York, and Kansas
City. 38 Asof September 30, 2011, NFA reported 123 1eglste1ed FCMs.* In October 2012, the
Kansas Clly Exammatlons Blanch w1th a staff of seven comprising two exammatxon teams, had

With oversight over 36 F CMS; each team was 1’esp0nsibte for d?aily oversi
Commission Merchants. The New York branch, with a staff of 21,ha
oversight of 67 FCMs. In October 2011, the Examinations Bran¢h
Margin and Segregation Branch headed by [HQ DSIO Se
‘which in turn was within the Division of Swap Dealer an
Gary Barnett serving as Director. The [HQ DSIO s
Barnett worked out of the CFTC headquarters offic

This Examinations Branch structure was relatively new. On August 9,2011, the CFTC
established the new DSIO and the new Division of Clearing and Risk (DCR), and termmated the
old Division of Clearing and Intermediary Oversight (DCIO) “ prior to August 9, 2011, the
Examinations Branch was called the,.Audit and hancial Rev1ew Branch, and it was under the
Audit and Financial Review Section, albei ’Q DSIO Senior Supervisory

Auditor].

“ Internal CFTC meéimb addressed to all CFTC and dated Friday, May 13, 2011, We found no press release
announcing the restructure. During our fieldwork, upon inquiry we learned that the appropriate Federal Register
niotices were under construction and would be forthcoming. On April 13, 2013, the Commission issued a final rule
“amending its regulations to reflect the reassignment of responsibilities, including delegations of authority, resulting
from its recent reorganization of Commission staff.” 78 R 22418 (Apr. 16, 2013) (available here:
http://www.epo.gov/fdsys/pke/FR-2013-04-16/pdf/2013-08353.pdf). We note the Commission also amended
discrete delegations in piecemeal fashion prior to this date. See, 77 FR 67866 (Nov. 14, 2012) (available here:
http://wwiw.gpo.gov/fdsys/pke/FR-2012-11-14/pdf/2012-26435.pdf); 76 FR 69334 (Nov. 8, 2011) (available hére:
http://www.gpo.gov/fdsys/pke/FR-2011-11-08/pdf/2011-27536.pdf).

at ln addition, the New York, Chicago, and Kansas City [Audit Team Leader Supervisors] were re-titled
as[ 1 Woe retained the old moniker [Audit Team Leader Supervisoxs] for this report in order to avoid

10
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Based on interviews with employees and our review of email among employees in the
Examinations Branch, the restructure did not create any substantive difficulties during the last
week of MF Global. Mr. Radhakrishnan and Mr. Barnett were in constant communication and
were both involved with CFTC’s activities dmmg the last days of MF Global, with Mr.
Radhakrishnan having greater involvement.*?

The Examination Branch teams review the monthly financial statements and all required
filings for each of the FCMs, noting signi‘ﬁcant changes in FCM financial health i

While the bulk of the examinations of(
will be performed by the NFA, the Co
direct examinations of these entltles n
Commxssmn S 1egulat10ns or:

rogram. ‘The Commission also supports
5S.as necessary for staff to obt'lin an

confusion with the/{HQ D510 Supervisory Auditorjworking in HQ (directly under the [HQ DSIO Senior
Supervisory Auditor]), whose title was not changed.

* The CFTC General Counsel represents that delegations of authority were prepared as necessary to permit Ananda
Radhakrishnan’s involvement in DSIO matters pertaining to MFGI, and to permit the [HQ DCR Supervisory
Attorney] to represent the Commission in matters bankruptcy matters pertaining to MFGI (and normally charged
to the OGC). _

3 Testimony of Gary Gensler, Chairman, CFTC, before the U.S. Senate Committee on Agriculture, Nutrition and

Forestry, Washington, DC (Auu I, 012) Available here:
http: //www.cﬂc.oov/PressRoom/SpeechesTcsti mony/opagensler-120.

1
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Approximately three-to-five staff members are required to conduct a limited
scope direct examination of a large FCM or, as measured by regulatory capital
and customer funds on deposit, other comparable intermediary. These
examinations generally run for six months from start to report generation. Staff
currently performs approximately 20 ditect examinations each year.™

In 2012, the Examinations Branch performed 17 reviews of FCMs. In 2012, the
Examinations Branch made 21 referrals to Enforcement. It appears that Enfor
were not formally tallied in prior years,

Customer Segnegated F unds

Since 2000, designated self-regulatory organizati !
have been the primary 1eoulatoxs of FCMs, introducing brokers, cor
commochty trading adv1soxs The CME; a futures industry. DSRO, was )
front-line 0ve151ght As stated in the Trustee’s 1epo :

::odlty pool o{pelatoxs and
snsible for MFGI's

o “As MFGI's DSRO, CME was responsible for: (1) conduct ) audits of MFGI on a risk-
based cycle; (ii) reviewing the monthly and annual reports submitted by MFGI; and (111)
reporting any concerns or deﬁciencies i FGI S comphance with CFTC regulations.”

o “As MFGI’s DSRO, the CME was ¢ ged‘hwnh supervising MFGI's compliance with
the financial and reporting 1equn\i men he CEA and relevant CFTC regulations. In
Old(:l to ensure compl"” 1 thc C" E conducted peuodxc audlts of the F CM and shared

 the Tole of the Commod:ty Futures Trading Commission to oversight of

o dbmg,mnended Section 3 of the Commodlty hxch’muc Act to state “It is the

in 2002 CME Holdings completed its initial pubhc offennc, a nd is hsted on the NASDAQ Global Select M'nket In
2007, CME IIoldmgs merged with CBOT Holdings, and became CME Group. In 2008, CME acquired Credit
Market Analysis Lumted (and its subsidiaries), a provider of credit derivatives market data. ‘Also in 2008, CME
merged with NYMEX Holdings. In 2010, CME entered into a joint venture with Dow Jones Indexes to create CME
Group Index Services, and acquired Elysian Systems Limited, and provider of electronic trading and market
technology. Also in 2010, CME Clearing Europe became CME’s wholly-owned subsidiary established in London
and recognized by the Financial Services Authority of the United Kingdom. CME Group 2010 Annual Report, page
5 (2010) (hitp:/files.shareholder.com/downloads/CME/2108553774x0x529156/D94F567D-ED01-46E1-91 1 B-

A90183B37953/MostRecentAnnualReport.pdf).

7 Trustee’s report at page 32, citing MF Global Bankruptey: Hearing Before the H. Comm. on Financial Services,
Subcomm. on Oversight and Investigations, 112th Cong. 2d Sess. (Dec. 15, 2011) (Testimony of Terry Duffy, Exec.
Chairman, CME Group (“Duffy Testimony™) at 3).

12
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and procedures established by the Joint Audlt Committee (“JAC”) and reported such
results to the CFTC and MFGI’s DCOs.”*

o “The most recent audit was as of January 31, 2011, which the CME completed in August
2011 and which did not find any material problems with MFGI’s calculatlons of net
capital, segregated amounts or secured amounts.”*’

CFTC employees in the Examinations Branch told us that CFTC did not generally
coordinate with CME in the ordinary course of their work, including the last- week of MFGI’s
existence. However, CFTC and CME were in regular communication dufi
MFGI.

does not perform a foxmal audit of the DSRO’s
of data within a report and verifies thé
MFGI during the period 2004- 2011
public.

1 {ISSIOD s Financial and Seglcgatxon Interpletatlon No 4-1
F01 Self Regulatory Organization Surveillance Over Members'

um Financial, Segregation, Reporting, and Related Recordkeeping
also CIFTC Interpretation 4-2 (Risk-Based Auditing). %3 Staff also stated
Joint Advisory Committee resources on its website. 54

*® Trustee’s report.at page 45-46, citing MF Global Bankrupicy: Hearing Before the H, Coinm. on Agiiculture,
112th Cong. 2d Sess. (Dec. 8, 2011) (Testimony of Dan Roth, Chairman/CEO, NFA (*Roth Testimony™) at 29;
Duffy Testimony at 7).

* Trustee’s report at page 46.
%0 The Assistant Director and senior auditor each had over 20 years experience at CFTC in October 2011.

3! Available here: http://www.cfic.eov/ucm/eroups/public/@iointermediarics/documents/file/1 fi-
feminstructions.pdf.

32 Available here: http://www.cﬂc.uov/tm_/ﬁnseainlcrp 4-1.htm.

13
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Staff told us that each targeted review performed by the CFTC Examinations Branch in
New York, Kansas City, and Chicago is tailored to address the unique issue and situation at
hand, and therefore there is no general manual or generalized guidance to guide their work.
Some staff were disgruntled with this situation, others found it apprepriate.

During our work on this project, we did learn from a retired CFTC employee that there
was a checklist for FCM audits performed by the former Division of Trading and Markets in the
1980s, and it required verifying bank balances as represented by the FCM, as las detailed
verification of other FCM books, records, and representations. The che
when there were fewer markets, and manual processes were still the n01
when the checklist was abandoned. e

Since the collapse of MFGI, CFTC has created a guide'to s
ﬁnallclal statements it receives f01 all FCMs undel its over81ght ‘

The 2007 Enforcement Aetion

CFTC’s 2007 Enforcement Adti
Associated Person Thomas Gilmaitin
pertaining to a hedge fund. The hedge fund rade
as an MFGI assoeciated person..

ir oversight and recordkeeping
rough MIFGI and was handled by Gilmartin

dge ﬁmtl, Philadelphia Alternative Asset Management
Co. (PAAMCO), anid-its mar istace, in a 2005 complaint al‘leg,'ing that Mr. Eustace
and PAAMCo, concealed over $100 mhillion in losses from participants in an off-shote hedge

fund known ds’ th Phlladelphla Alternative Asset Fund, Ltd (the Off-shore fund).>® This
deceptlon was accomplished llnough among other things, backdating execution dates of certain
trades ekecuted throug MFGLin oxdel to bolste1 the appalent plohtablhty of the Off-shme

CFTC separ atély h

33 Available here: http://www.cfic.gov/itm/letters/99letters/tm99-32.him.

** The Joint Advisory Committee websité is here: hitp:/svww.wiammer.com/jac/.

%* CFTC Obtains Federal Court Freeze of Assets of Philadelphia Company and its President in Fraud Action
Involving Hedge Fund and $230 Million Commaodity Poo!, CFTC Press Release 5091-05, June 29, 2005, available
here: http:/Avww.cfte.gov/opa/enf05/opas5091-05.htm.

36 Hedge Fund Trader Paul Eustace and Philadelphia Alternative Asset Management Co. Ordered to Pay More Than
$279 Million to Defrauded Customers and More than $20 Million in Civil Monetary Penalties in CFTC Action,
CFTC Press Release, Aug. 19, 2008, available at: http:/www.cfic.eov/PressRoom/PressReleases/pr5531-08. See
also, CFTC Obtains Federal Court Freeze of Assets of Philadelphia Company and its President in Fraud Action

14
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In a related action, Gilmartin and MFGI were charged w1th failing to diligently supervise
the handling of the PAAMCo hedge fund accounts in that (among other things) they failed to
respond to indications of questionable activity by Eustace. Gilmartin and MFGI were also
charged with recordkeeping violations. The CFTC’s sanctions included civil monetary penalties
against MFGI and Gilmartin in the amounts of $2 million and $250,000, respectively, and an
order that Gilmartin never apply for registration or claim exemption from registration with the
CFTC in any capacity. In addition, the CFTC’s order included a requirement that MFGI and
Gilmartin pay a total of $75 million, consisting of $69 miliidn for the benefitof: i

against MF G and Gilmartin.”’

The 2007 Enforcement action against MFGI 1esulted in
of MFGL. %,

The 2009 Enforcement Action

CFTC’s oversight of MFGI changed i !
to post their daily “cap, seg, & secured” statel ents w1th CFTC, in o, er to l\eep cuuently
informed of MFGI’s net capital calculations.

1d permit CFTC 1o receive immediate
'multaneously settled charges against

nnposmg a $10 mllhon civil monetary penalty agamst
_d lo MTGI’S internal management processes.

'mmodity Pool, CFTC Press Release 5091-05, June 29, 2005, available
enmS/opa509] 05 htm.

Involving Hedge Fun
at: http:/Aavww.cfic.o

. 20]2, the trader admitted guilt in a federal criminal pxoceedm and faced a maximum prison
sentence of 10 years.and a $1 million fine; the trader was sentenced to five years in prison. Former MF Global
Trader Pleads Guilty'in 8141 min Trading Loss, Ann Saphir, Thomson Reuters News & Insight, December 11,
2012. http://newsandinsight.thomsonreuters.com/Lesal/News/2012/12 - _

December/Former MF_Global_trader_pleads_guilty_in $141_min_trading_loss/; Ex-MF Global Broker
Sentenced to 5 Years for Rogue Trades, Andrew Harris, Bloomberg, April 17, 2013,
htp://www.bloomberg.com/news/2013-04-16/ex-mf-global-broker-sentenced-to-5-years-for-trades-correct-itml.

* CFTC Sanctions MF Global, Inc. $10 Million Jor Significant Supervision Violations between 2003 and 2008,
CFTC Press Release 5763-09, Dec. 17, 2009, available here:
http/www.cfic.gov/PressRoom/PressReleases/pr5763-09.  Order available here:
http:/Awvww.efte.coviuem/eroups/public/@lirenfor cementactions/documents/legalpleading/enfin{ulobalorder1 217200

9.pdf.

T
%8 On Decembe
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Besides reviewing daily filings by MFGI following the trading incident in 2008,
Examinations Branch section employees in Chicago were kept in the loop with regard to MFGI’s
remediation efforts following the 2009 Enforcement action; they reviewed evaluation reports
prepared pursuant to the settlement and pal ticipated in related plcsentatmns regarding MFGI’s
undertakings pursuant to the settlement.®® These follow-up activities, ongoing as late as May
2011, did not focus on the protection of customer segregated and secured funds or related back-
office processes; rather, the focus was supervision of associated persons and internal controls
designed to enhance risk management processes.

CFTC’s Rol_e in the Deterxﬁination that Caused MFGI to Increase ils Ne {

We copy the summary of the relevant facts from the Tr ustee’ 'S 1epox
background:

debt the Fmanual Industry Rurulatm y Aulhou y
record addltlonal capxtal chal ges to reflect usks'

% Email dated May 9,2011. Author: [HQ Enforcement Deputy Director]. Recipient: Ananda
Radhakrishnan and the [HQ DSIO Senior Supervisory Buditorl; cc: David Meister (updating the
Examinations Branch on upcoming presentations related to undertakings set out in the 2009 settlement with MFGI).

" Trustee’s report at 9.
 August 31, 2011, CFTC staff notes regarding the FINRA action requiring MFGI to increase net capital,
% Trustee’s report at 63-71.

 The new rule, which also included other investment prohibitions and other provisions, became effective February
17,2012. 76 Fed. Reg. 78,776 (Dec. 19, 2011). hitp:/Avww.gpo.gov/fdsys/pke/FR-2011-12-19/pdf/2011-31689.pdf,
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CFTC’s Activities with Respect to MFGI in the Week Prior to the Liguidation

We studied the period October 24 through November 9, 2011, in order to describe not
only CFTC’s activities regarding the regulation of MFGI leading up to the bankruptcy, but also
leading up to and including the Chairman’s non-participation slatement and the appointment of
Commissioner Sommers to take over regarding MF Global issues.

Monday. October 24 — Wednesday. October 26

All CFTC staff and management interviewed were aware of and ¢
during the early part of the last week of October 2011, due to the 1at1ngs dowi
the 24“ and the eammgs leporl on Tuesday the 25", Apalt hox m

Staff and management in Chicago continued :
statements on Monday, Tuesday, and Wednesday ¢

ade negatively
; Ahowevel the cap, seg,

recelved an: ;nqun"y from an MI‘ GI customer
tected agamst forfeiture.” The [CH DSIO

’ DSIO Senior Supervisory
protections apply to futures and
udit Team Leader Superv:.sor]

Audit Team Leader] spoke w1tht
Auditor] asked her to give a “[g]en
don’t apply to FOREX accout
did not alter a prekusly app
and on Tuesday, Octol
addltlonal eplsodlc !

TC arters, staff and manag,ement at all levels likewise indicated they were
tings downgrade on Monday the 24" and the earnings report on Tuesday the 25",

aware of th
ned. The Director of Swaps and Intermediary Oversight, Gary Barnett, had been

and were conce

% The Chairman and a supervisory economist in the Division of Market Oversight {(Chicago Office) received an
email on October 18 expressing general concern for MFGI’s financial health and the protection of customers; it did
not specifically allege that MFGI was under seg or undercapitalized, and it does not appear that this email was
circulated or brought to the attention of CFTC officials with responsibility for oversight of MFGI.

5 Email dated October 26, 12:51pm. Author: [DOE Staff Member 1) (Enforcement Officer of the Day).
Recipient: .the [HQ DSIO Senior Supervisory Auditor]. The [HQ DSIO Senior Supervisory
Auditor] forwarded the email to the Chicago FCM review team, and the [CH DSIO Audit Team Leader
Supervisor] assigned the matter to the [CH DSIO Audit Team Leadexr].
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in place only since August 28 of that year; October 24 was his 57" day at CFTC. He was not
involved with MFGI in the early part of the week. Mr. Barnett stated he depended on
management in Chicago to keep him updated. The Director of Clearing and Risk, Ananda
Radhakrishnan, also was not involved with MFGI in the early part of the week.

MFGI emails received from the Trustee indicate that on Monday, October 24, 201 1,67
MFGI management prepared briefing points for the CME, CBOE, FINRA, and the NY Fed,®
but determined not to brief the SEC and CFTC regarding MFGI’s response to the downglade &
Essentlally, MFGI informed the othel entities that it dlsagrced with Moodyyf_, /

Employee 2]

CFTC staff did have mundane contact with MF GLdiifing the early 15'attf"’of the week.
[MFGI Employee 3] of MFGI spoke with a staff auditor in the Chi ago CFT'.' DSIO office to
get advice on a press report. The staff auditor agree fvxth MEGI Empl yee 3] that the report
was erroneous, and recommended contactmg the 1epm lel directly.”

The Chairman was aware of the events of the 24th and 25th; in the early part of the week
he got his information from public reports. On Wednesday, Qctober 26th, Mr. Radhakrishnan
briefed senior staff on MFGI, with the approvalor at the 1equest of the Chairman. Staff recalled
that the Chairman discussed MFGI at't ing-an icted based on his industry
experience that MFGI could collapse b

October 26, the Chairman went to the Division of Clearing and Risk at
ked staff'to _,btam documentation of MFGI’s current customer fund
balances. Separately, ednesday untlcs and Exchange Commission (SEC) employees in
New York called CFTC staff in DSIO in the New York office and requested CFTC attendance at
a meeting scheduled at MFGI headquaﬂels in New York on Thursday. These two requests —
irmai from the SEC - motivated CFTC staff to be present in MFGI’s Chicago
n Thmsday, with some employees recalling they went over on Thursday
*hairman, others at the request of the SEC.

On Wednesday,
CFTC headquarters a

W York staff took the lead in organizing staff participation. New York
ooks and records for the FCM were in Chicago, that the [CH DSIO

Audit Team Leader Supervisor] andthe [CH DSIO Audit Team Leader] were

7 Each email discussed in this report was created in 2011, unless otherwise noted.
% Email dated Oct. 24, 3:01 pm (EST). Author: Laurie Ferber. Recipients: Christine Serwinski, [MFGI Employee
1), [MFGI Employee 2], [MFGI Employee 3].

% Email dated Oct. 24, 8:31 pm (CST). Author: Christine Serwinski. Recipients: Laurie Ferber, [MFeI
Employee 1], [MFGI Employee 2], [MFGI Employee 3].

0 Email dated October 24, 1:49 pm (CST). Author: Christine Serwinski. Recipient: [MFGI Employee 1]. Cc:
[MFGI Employee 3]).

18



U.S. Commodity Futures Trading Commission REDACTED
Office of the Inspector General by CFTC

“heavily involved” with MFGI in Clncago and that both the Chicago and New York CFTC
DSIO would send people to the Thursday meeting.”! While there was debate about the role of
the SEC in reviewing documentation housed with the FCM, the message from CFTC
management was clea1 “I'am only concerned that we’re part of a ‘joint’ regulatory visit to our
common registrant.” > Preparations for the meeting included plans to request documentation of
segregated and secured funds as of October 26.

Email received from the MFGI Trustee indicates that on October 26 MFGI prepaled for
the same meeting from their end 3 and that on the 26" MFGI also began coordiniati
document request from CBOE and FINRA for daily liquidity numbers on’ e
house information not FCM information) and the conespondmg rates &
regarding current available credit line from affiliates.”

Thursday. QOctober 27

Ananda Radhakrishnan requested a se
27, prior to the scheduled 2 pm meeting.”® La ue Felbel informe M1 Radhakushmn that they
were already “interacting with several CFTC
would be on site at a meeting scheduled that a er n, and asked Mr. Radhaknslman to “please
let me know if at any time you wouldli dea genelal overview briefing or any

updates to you or any of your staff.” am (EST) fora phone bueﬁng, and
sscode numbers for this call.”®

:.[NY DSIO Audit Team Leader 2] . Recipients: [NY

ader 2] ,andthe [CH DSIO Audit Team Leader Supervisor].

,8:53 pm (EST) Author: Laurie Ferber. Recipicents: Henri Steenkamp, Christine
' : 'GI Employee 4].

'pm (EST). Author: Christine Serwinski, Recipients: [MFGI Employee 1},
;Q,-‘-'"”'i Employee 3], Vinay Mahajan, Edith O’Brien, [MFGI Employee 4], and Laurie

Ferber.

7> Email dated O
Accountant 1}.°
" Email dated October 27, 8:08 am (EST). Author: Ananda Radhakrishnan. Recipient: Laurie Ferber. Cc: the
[HQ DSIO Senior Supervisory Auditor], and [HQ DCR Deputy Directoxr].

7 Email dated October 27, 7:06 am (EST). Author: Lauric Ferber. Recipient Ananda Radhakrishnan.

5"27, 7:53 am (CST). Author: [MFGI Employee 5]. Recipients: Edith O’Brien and [MFGT

78 Email dated October 27, 8:57 am (EST). Author: Ananda Radhakrishnan. Recipient: Laurie Ferber. Cc: the
[HQ DSIO Senior Supervisory Auditor], [HQ DCR Deputy Directorl, [CH DCR Supervisory Risk
Analyst] , the [HQ DCR Senior Supervisory Attorney] ,the [HQ DSIO Supervisory Auditor],the
[CH DSIO Audit Team Leader Supervisor]}, [DCR staff].
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During the morning and early afternoon of October 27", CFTC NY DSIO staff continued
to plan for the afternoon meeting, stating that “at minimum” CFTC would retrieve the “seg and
secured statement for the last week of business,” along with an explanation of the customer funds
investments reported in the September 30 seg statement as well as background information
regarding the August 2011 increase in net capital required by FINRA.” The[cH DsSI0 Audit
Team Leader Supervisor] and CFTC DSIO staff in Chicago were able to provide this
information.

NeWSIYmk DSIO staff to arrange a post-meetmg with 1eplesenta11ves ‘'of SEC,
Fed. A

obligations throughout the week. The [
not visit the MFGI New York Offices.

or; [NY DSIO Audit Team Leader 21 . Recipients the [CH
[CH DSIO Audit Team Leader]. Cc: [NY DSIO Staff

:01 pm (EST). Author [NY DSIO Audit Team Leader 2]. Recipients: the [CH
Leader], the [CH DSIO Audit Team Leader Supervisor]. Cc: the [HQ DSIO
Ey Auditor], the [NY DSIO Audit Team Leader Supervisor].

DSIO Audit Te
Senior Superv.
82 440 South La Salle St., Chicago, IL, about a 15 minute walk from the CFTC Chicago Office located at 520 W.
Monroe.

¥ Email dated October 27, 1:50 pm (EST), announcing Chicago attendees at the meeting. Author: Chicago staff
auditor [CH DSIO Staff Auditor 2]. Recipient: [MEGI Employee 11]. Cc; [MFGI Employee 3],
Christine Serwinski. MFGI’s New York Office, 55 East 52™ St, NY, NY., was about 7 miles or a 15-30 minute cab
ride from the CFTC New York Office at 140 Broadway, NY, NY.

¥ The CME timeline (at page 11 of the .pdf) differs; it states that the [CH DSIO Audit Team Leader
Supervisor] was on site at MFGI on October 27.
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About a half hour after Chicago CFTC DSIO staff arrived at MFGI, representatives of
CME also arrived. This meeting was not planned. CFTC New York DSIO staff did not see
CME staff at the meeting in New York. Around 4:30 pm (EST) the [CH DSIO Audit Team
Leader] requested “all supporting documentation for the October 26, 2011, Segregation and
Secured Computations,” including:

o Bank statements

o Exchange Statements

¢ Carrying Broker Statements
o Tirm reconciliations

o Moneyline report

e Investment reports

o Basically, all supporting docunf re'the segregation and

secured computations.®
1sidered the request to come from
lsive ocuments,86 and assigned the
to CFTC’s request, as follows:®’
“ [MFGI Employee 12]

[MFGI Employvee 13]

[MEGI Employeé 13}

[MFGI Employee 13]

REGULATORY

wvestment reports TREASURY

8 Email dated October 27, 3:37 pm (CST). Author: the [CH DSIO Audit Team Leader]. Recipient: [MFGI
Enmployee 15].

% Email dated Octobex‘27,4:42 pm (CST). Author: [MFGI Employee 15]. Re_g:ipients: [MFGI Employee 12],
[MFGI Employee 13], [MFGI Employee 5], [MFGI Employee 14]. Cc: Edith O’Brien, [MFGI Employee
37.

87 Email dated October 27, 3:52 pm (CST). Author: [MFGI Employee 151. Recipients: Edith O’Brien, [MFGT
Employee 14]. Cc: [MFGI Employee 3], Christine Serwinski, [MFGI Employee 2].
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7. Internal reverse repurchase TREASURY-REPO VALUATION

agreements shown on a mark to
market investment summary report.

The [CH DSIO Audit Team Leader] left the MFGI Chicago Office at the end of the
day on October 27 without the records. Email received from the Trustee indicates that MFGI
began emailing responsive documents to Chicago DSIO staff on Friday.88

Friday. October 28

customel funds status.’

. Author [MFGI Employee 5]. RGClplCnt the [CH DSIO
e documents for October 26).

There are twd 1
hlstorlcally

} pdtatxon used to calculate the Segreoatlon Requlrement for customer tradmg on U.s.
FCM may elect to use the Alternative Method in calculating the secured amount
Y ve Method is the sum of an account’s risk maintenance margin requirement (“MMR”),

ity OTE”) secur xtxes and net OptIOI'IS value (“NOV”) (the “Altermtlve Secured Reqmrement”) See

The Alternative Secured Requirement is computed on a customer account by customer account basis and results
in a significantly lower regulatory requirement as compared to the Netliq Requirement, Thus, use of the Alternative
Method meant that the regulatory requirement for funds to be kept in secured accounts — the Alternative Secured
Requirement — was significantly lower than actual customer net liquidating balances. The Secured Statement filed -
with the regulators showed the amount required to be secured under the Alternative Method. The “Regulatory
Excess” was the difference between the Netliq Requirement and the Alternative Secured Requirement. Prior to the
acquisition of Refco, MFGI used the Net Liquidating Method, while Refco used the Alternative Method. Around the
time MFGI acquired the assets from Refco in 2005, MFGI decided to use the Alternative Metltod.

 CME Timeline, supra fn. 5, at page 12 of the .pdf.
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Also during the morning, the Chairman participated in a confe1ence call in CFTC staff
offices with Ananda Radhakrishnan, Gary Barnett, the [HQ DSIO Senior Supervisory
Auditor], and from MFGI Laurie Ferber and Edith O’Brien, in which CFTC wanted to know
‘what steps MFGI was taking to increase liquidity.

Later that mommg, the Commission’s regularly scheduled closed surveillance meeting
took place at 11 am.”’ MFGI was not on the meeting agenda, but the Chairman asked at the start
of the meeting for an update. The [HQ DSIO Senior Supervisory Audi tor] did not
attend; he left early that day to begin a one week vacation, and spoke with ;
Audit Team Leader Supervisor] before he left for the day.

information about the funds that were not hel
be getting additional detail for secured funds

Chairman Gensler stated that
CFTC regulation 1.25. The Chairman
may be inside the MF broke
MFGI was one of the propé
house transactions eithef.]
an account that is delf

g the status quo for 1egulat10n 1. 25 noting that in-
id | every day or on demand and must be retained in

i hat the ratings downgrade was due to trade activity not by the FCM or its
custormers, bu e holding company level. Staff explained that the holding company was
invested in sovereign debt, providing information that accorded with public accounts available at
that time. Staff explained the FINRA determination in August 2011 that caused the holding

*! The Sunshine Act notice is published here: 76 Fed. Reg. 59118 (Sept 23, 2011).
http://www.epo.gov/fdsys/pke/FR-2011-09-23/pdf/FR-2011-09-23 .pdf.

2 The [HQ DSIO Senior Supervisory Auditor] was updated and in communication with CFTC during the
final days of MFGI. He told us he would have skipped the vacation if he had not received confirmation on Friday
that MFGI was reporting compliance with cap, seg, and secured requirements, and that CME was reporting MFGI's
compliance with exchange obligations.
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company to increase its haircuts on sovereign debt and report a rétroactive net capital deficiency
for July 2011. Staff stated that the size of the sovereign debt holdings caused the ratings
downgrades.

Mr. Radhakrishnan discussed the possibility of a sale of MFGI and with staff explained
the process. Staff stated they had been and would continue to be in contact with the SEC, the
NY Fed, and the exchanges.

As he d1d durmg the SCHIOI Staff meetmg on Wednesday, the Chauman am predlcted

the hqu1d1ty crunch caused by the ratings downglade The Ch
CFTC’S 1egulat01y 1emlt is the ploteclton of customel funds ¢

s surveillance b11 fifig there was no discussion
from MFGL NY Tifnes reports on October 26
ﬁlm whlle Fox Business News claimed the
{in on the bank during its last week
a customer ‘run on the bank” and
within a three-day timeframe

of whethe1 customers were w1thd1awmg fund
and 27 d1d not indicate customers were leaving
opposite.” Later, the Trustee wouldFepor
of operatlon stating that “[t]he 31mult

Trustee reported that there was a “run on the bank” at MFGI during its last week, it does not appear
to have been widely ported at the time. On October 26 the New York Times reported “it is not clear whether
[MFGI's] clients are staying put.” Eirope’s Debt Threatens MF Global, and Corzine, NY Times, Oct 26, 2011,

9:16 PM (http://dealbook.nytimes.com/2011/10/26/europes-debt-threatens-mf-global-and-corzine/). On October
217, the New York Times, claiming to have information from “people close to MF Global,” reported that “as of
Thursday afternoon, only a small percentage of client funds — in the low single digits — had left the firm.” MF
Global Fights to Stay Afloat After Two Credit Downgrades, NY Times, Oct 27, 2011, 3:41 pm (updated 9:07
pm)(http://dealbook.nytimes.com/2011/10/27/mf-global-shares-continue-plunge-after-fitch-downerade/ ). However,
on October 28, Charles Gasparini of Fox Business News reported that customers were fleeing and there was a run on
the bank at MF Global. Fox Business Network: MF Global "Will Not Survive The Weekend,” October 28, 2011, ©

2011 Benziga.com.

% Although

 Trustee’s report, page 149,
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parent corporation was continuing to sell its house positions.”> The [HQ DSIO Supervisory
Auditor] letthe [CH DSIO Audit Team Leader Supervisor] and others know that the
Chairman and Mr. Radhakrishnan had separately spoken with Grace Vogel.”® Ms. Vogel
discussed potential buyers for MFGI. The Chairman spoke with Grace Vogel from his home that
evening, and learned that “MF Securities” was not known to her as an MF Global entity.

[HQ DCR Senior Supervisory Attorney] began preparing for a possible
bankruptey of the FCM, and exchanged email with Ken Caputo, an attorney for SIPC, discussing
the provisions CFTC would need in any bankruptcy filing and asking that CETC be.furnished a
draft prior to any filing. :

mmunication with

Throughout October 28th, CFTC staff and management welé"'hlso i
CME requesting information regarding the location of segregatec
clearinghouse, as well as the status of secured fund balances, 4

Supervisory Aud:Ltor] informed Staff an
increasing secured funds from the smaller am
amount that would be lequued for 4d seg.”®

s 2] [CME Manager 11, [CME Aud:l.tor 3],as well 1s the [HQ DSIO
, the [HQ DSIO Supervisory Aud:.tor] the [CH DSIO Audit Team

riday, October 28, 4:57 pm (EST). Author: the [HQ DSIO Supezvisoxy Auditor]. Recipient:
the [HQ DSIO of Supervisory Auditor]. Cc: Gary Barnett, Ananda Radhakrishnan, and the [cH DsIO
Audit Team Leag Supervisor]. Increasing the secured funds to the net liq method was necessary to prevent
a potential shortfall in customer funds to assure dlstl ibution to customers in the event of a SIPC or baul\ruptcy filing
(but was not necessary in order to assure compliance with CFTC regulations).

% Email date

*° Email dated Friday, October 28, 5:19 pm (EST). Author: the [HQ DSIO Supervisory Auditor]. Recipients:
the [HQ DSIO Senior Supervisory Auditor], Gary Barnett, and Ananda Radhakrishnan; cc: the [cH DSTO

Audit Team Leader Supervisor].

19 Email dated Friday, October 28, 5:19 pm (EST). Author: the [HQ DSIO Supérvisory Auditor].
Recipients: the [HQ DSIO Senior Supervisory Auditor), Gary Barnett, and Ananda Radhakrishnan. Ce:
the [CH DSIO Audit Team Leader Supervisor].
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In addition, on October 28, 2011, a CFTC New York DMO staffer sent to MFGI an
“urgent” request for the large trader file fm October 27, 2011, naming two spec1ﬁc entmes to be
included in the response. "' MFGI satisfied the request in about twenty minutes.'

In the morning on Friday, October 28, the [CH DSIO Audit Team Leader], and two
staff auditors headed over to the Chicago Office of MFGI to collect the documentation for the
cap, seg, and secured statement issued on Thursday, October 27. 103 This would permit CFTC to
verify the reported seg and secured customer fund amounts as of the close of:bu§iness on
Wednesday, October 26 The request for documentation had been made the day before and

ement. Staff told us the supporting
I'C staff later learned that there were

complete testing for Wednesday’s cap,:
documentation appeared to be in order;

195 And, of course, by the

:03 pm (liST). Author: [NY DMO Staff 1]. Recipient: [MFGI Employee 16].

: 126 pm (EST). Author: [¥Y DMO staff 1]. Recipient: [MFGI Employee 18].
] and [MFGI Employee 197 (confirming receipt of the file).

Ce: [MFGI E i‘:loye‘e““
¢ differs; it mdlcales that the [CH DSIO Audit Team Leader Supervisor] was also on
site on October 28/ (CME timeline, supra fun. 5, at page 12 of the .pdf.)

"™ CETC staff told us that secure thumb drive compatibility issues are not unusual.
1% The Trustee’s report described the error as follows (at page 122, footnote omitted):

The Trustee’s investigation has revealed that, while some personnel may have believed they were still in regulatory
compliance, MFGI experienced a shortfall in 4d customer funds beginning during the day on Wednesday October
26. When the Segregation Statement was prepared on October 27 as of the close of business on October 26, it
showed an excess of $116,164,133. A review by the Trustee’s professionals, however, revealed that MFGI had
failed to deduct $415 million of outgoing wires from the segregated assets, which overstated the cash balances that
day by $415 million. (See Annex D.) When that error is taken into account, there is a deficiency of Customer
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time CFTC on Friday, October 28th, received MF GI's documentation for Wednesday’s
erroneous seg balances, the seg deficiency had grown.

The [CH DSIO Audit Team Leader Supervisor] spoke with the [CH DSIO
Audit Team Leader], Grace Vogel, and the [HQ DSIO Supervisory Auditor]
throughout the day.

Saturday. October 29

New York. In the morning the Chauman spoke briefly with Ten y Duffy
custome1 funds. Around 10:45 am, lhc [HQ DSIO Senior Supe 4

Supervisory Auditor] let the [HQ DSIO Seni
know that CF TC and SEC were keepmg the lines of ¢

‘pm (EST). Author: Recipients: the

the [BQ DSIO Supervisory Auditor],

Barnett, and Ananda Radhakrishnan.

' Mary Miller, Under Secretary for Domestic Finance, U.S. Treastiry.
http://www.treasury.gov/about/oreanizational-structure/Paces/miller-e.aspx.

' Email dated October 29, 4:10 pm (EST). Author: Ananda Radhakrishnan. Recipients: [HQ DCR Deputy
Director], the [HQ DCR Senior Supervisory Attorney], [CH DCR Supervisory Risk Analyst], the
[HQ DSIO Senior Supervisory Auditor],the [CH DSIO Audit Team Leader Supervisor], the [HQ
DSIO Supervisory Auditorl], Gary Barnett; cc: [HQ DCR Supervisory Attorney], [Chairman’s
Office Attorney 1].

1 Email dated October 29, 4:31 pm (EST). Author: the [HQ DSIO 'Super{risory Auditor]. Recipients:
Ananda Radhakrishnan, the [HQ DSIO Senior Supervisory Auditor],the [CH DSIO Audit Team Leader
Supervisor], Gary Barnett,
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The Chairman called the [HQ DCR Senior Supervisory Attorney] at7 pmon
Saturday evening. He didn’t reach him immediately, but on Saturday evening the Chairman
spoke with him, along with Gary Bamett, and Ananda Radhakrishnan, got a status update, and
again asked for documentation of the tri-party repo and for verification of MFGI’s assertion on
Friday that the Part 30 funds would be increased from the alt method amount to the net lig
amount. He also wanted Friday’s cap, seg and secured numbers. He did not want to wait until
Monday at noon for the Friday cap, seg, and secured statement. Separately, the Chairman
learned from Grace Vogel that [a Sullivan and Cromwell Attorneyl] Wasiepresenting
MFGI in connection with the possible sale and possible bankruptcy.

Attorney] earlier in the evening.
on the ongoing portfolio liquidation.

Senior Supervisory Attorney] notified Ananda
itz, [HQ CR Deputy Director], [OGC Attorney 1], an

‘ duties (the OGC Attorney), Gary Barnett, and [0GC
tion received from the Chairman, the holding company would
likely file for-b V]\nuptcy on Su and there might also be a SIPC ploceedmg with respect to
MFGL ' The OGC Attor ney. later replied he would be available on Sunday.'" Later still,
rence call for the next day to begin at 10 am to discuss bankruptcy

Around 11 pm th
Radhakrishnan, Dan Bér.
attorney in OGC char ged
Deputy] that ,bascd on info

ber “30, status calls among CFTC employees began around 7 am EST. Gary
Barnett let the [HQ DSIO Senior Supervisory Auditor] and the [HQ DSIO

""" Email dated October 29, 11 pm (EST). Author: the [HQ DCR Senior Supervisory Attorney] .
Recipient: Ananda Radhakrishnan. Cc: Dan Berkovitz, [HQ DCR Deputy Directorl, the OGC Attorney, Gary

Barnett, [0GC Deputy].

"2 Email dated October 30, 1:49 am (EST). Author: the OGC Attorney. Recipient: the [HQ DCR Senior
Supervisory Attorneyl . Cc: Dan Berkovitz, [HQ DCR Deputy Director], Gary Barnett, [0GC Deputy].

"3 Email dated October 30, 1:58 am (EST). Author: Laurie Ferber. Recipient: Gary Barnett.

28



U.S. Commodity Futures Trading Commission REDACTED
Office of the Inspector General by CFTC

Supervisory Auditor] know that there were multiple calls the night before, and that nothing
was finalized with regard to a sale of MFGI, a bankruptcy petition for the holding company, or
the outcome of portfolio auctions. Gary Barnett stated that MFGI personnel in Treasury could
not confirm that funds had been deposited to increase the secured funds, but they promised an
update that day.'" The [cH DSIO Audit Team Leader Supervisor] spoke with the [HQ-
DSIO Supervisory Auditor] on Sunday during the morning.

During the morning of the 30th, Chairman Gensler learned that CFTC was still waiting
for suppomng documentation for the Friday cap, seg and secuxed balances, 48 well:

at & Chairman was

eans.”'!> At 10:47 am
(EST) [MFGI Attorney 2] i ! y ;nployee 3] as follows:
“We must email the [CH DSIO Audlt Te

Crawford, W. (19% ,,Mar. 9), CFTC Chief Reorganizes Enforcement Staff, Chicago Tribune. (Available at:
hitp://articles.chicdootribune.com/1995-03-09/business/9503090162_1_cfte-mary-1-schapiro-enforcement).

""" Email dated October 30, 10:47 am (EST). Author: [MFGI Attorney 2]. Recipients: Edith O’Brien and
[MFGI Employee 3}].

"8 Email dated October 30, 12:11 pm (EST). Author: [MFGI Attorney 2]. Recipient: the [CH DSIO Audit
Team Leader Superv:.sor] Cc: the [HQ DCR Senior Supervisory Attorneyl, Gary Barnett, and Laurie
Ferber.

''? Email dated October 30, 12:05 pm (CST). Author: [MFGI Employee 3]. Recipients: [MFGI Employee 5]
and [MFGI Accountant 1].
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Throughout the day, CFTC staff deployed to the MFGI Offices in New York'® and
Chicago, and to CFTC’s Offices:

o Ataround 11 am (CST) Mr. Barnett and Mr. Radhakrishrian determined duiing a
conference call with staff that [CH DSIO Audit Team Leader
Supervisor] should go to the MFGI Chlcago Office. She arrived at MFGI

around 1 or 1:30 (CST).

X .Chlcag around 2 pm (CST) 122 CME staff arrived at MFGI in
iST). 122 CFTC staff:

ff trekked in on Sunday not without some difficulty. On October 30, 2011, “millions

of people across he Northeast were without power after an unusual storm dumped record amounts of snow.” See,
Maslin, S. (2011, Qct’ 30), Storm Leaves More Than 2 Million Without Power, The New York Times. (Available at:

hitp://www.nytimés.com/2011/10/3 1 /us/storm-leaves-more-than-2-million-without-
power.htmi?pagewanted=all& r=0#

2! Email dated Sunday October 30, 1:23 pm (EST). Author:
[MFGI Attorney 2], the [HQ DCR Senior Supervisory Attorney] , Edith O’Brien. Cc: the [cE DsI0

Audit Team Leader Supervisor], Gary Barnett, the [HQ DSIO Supervisory Auditor], [NY DSIO
Audit Teéeam Leader 1].

122 CME Timeline, supra fn. 5, at page 14 of the pdf.

123 14 '

12

[NY DSIO Audit Team Leader 2] . Recipients:
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secured numbers, and that they would have them by 2 pm (CST). This assertion of course was
inaccurate, as Chicago MFGI employees had previously acknowledged the deadline.'* MFGI
missed the 2 pm (EST) deadline to provide the cap, seg, and secured numbers for Friday, and
MFGI assured the [HQ DCR Senior Supervisory Attorney] that the information would
be provided at 3 pm (EST). Around 2 pm (CST), [MFGI Accountant 1]indicated to the [cH
DSIO Audit Team Leader Supervisor] there was a potential seg problem.'?

About 2:25 pm (CST), the [CH DSIO Audit Team Leader Supervisor]
documented the mlssed deadlme and asked MF GI to “[p]lease provnde a firm

he [CH DSIO Audit Team Leader Superv:l.sor] is working with MFGI and progress was
being made. '*°

In New York, the New York Team Leaders first spoke with the [CH DSIO Audit
(uperv‘j’sory Auditor], and learned that
ap, seg an secured numbers for Friday and

pm (EST), they asked for the cap, seg and

Team Leader Supervisor] and
Chicago staff was working on getting
documentation. And initially, around 2:30t

14 See . 119 and accompans;ing text.

'; fcH DSIO Audit Team Leader Supervisor] let CME know
ber 28 cap, seg, and secured statement and it showed a deficiency in
age 14 of the .pdf)

Supervisor]

1% Email dated Oct ber 30, 2:46 pm (CST). Author: [MFGI Employee 3]. Recipients: the [CH DSIO Audit
Team Leader Superv:.sor] , [MFGI Attorney 2], and Edith O’Brien. Cc: Gary Barnett, the [HQ DSIO
Supervisory Auditor], Ananda Radhakrishnan, the [HQ DCR Senior Supervisory Attorney] .

' Email dated October 30, 2:47 pm (CST) (with attachment). Author: [MEGI Accountant 1]. Recipients: the
[CH DSIO Audit Team Leader Supervisor],the [CH DSIO Audit Team Leader], [CME Auditor 2].
Cc: [MFGI Employee 5], [MFGI Employee 3], [MFGI Employee 15].

*® Email dated October 30, 4:16 pm (EST). Author: Laurie Ferber. Recipients: the [HQ DCR Senior
Supervisory Attorney], [MFGI Attorney 2], and Edith O'Bricn. Cc: Gary Barnett, the [HQ DSIO
Supervisory Auditor], Ananda Radhakrishnan, and the {CH DSIO Audit Team Leader Supervisor].
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secured statements for Friday in New York. About an hour later [MFGI Employee 2] of
MFGI spoke with them; although they saw Corzine and Bradley Abelow, [MFGI Employee 2]
was their contact throughout the day. They reviewed the outline for a sales agreement and other
documents throughout the day and into the evening. The [NY Enforcement Senior
Supervisory Attorney] airived at the CFTC NY Office around 3:30 or 4 pm (EST). The

[NY Enforcement Senior Supervisory Attorney] later spoke with the Chairman, who
131

said he had wanted him to “show his badge” and get the documents CFTC was requesting.

Around 3:50 pm, CST, the [CH DSIO Audit Team Leader Sup:
forwarded the 4 pm (CST) CME conference call invite to the New Yor
[CH DSIO Audit Team Leader], and invited themto join an u
and about 4:00 pm (CST), CME began a conference call with mul
minutes’ notice. Invitees to this call included representatives fror
Boald of Tlade the Intercontinental Exch'mge the NASDAQ,

time discussed 1egulat01y matters pri
during these discussions.

ial; s know ’th'lt MF GI was contmumg to “reconcile seg
mve not been pxovxded ” In addition, CFTC staff

and secure numbers” an
on site in Chicago were wor
locatlons and would’ask for th ;,‘,plellm ”"u y seg and secured numbers “and continue to work
epancies.”? [NY DSIO Audit Team Leader 2]

whethel this conversation took place on Sunday or Monday. Other CFTC staff also
ple to show their badge on Sunday.

,V,Team Leaders and the [CH DSIO Audit Team Leadex].

133 Email dated October 30, 3:49 pm (CST). Author [CME Auditor 2]. Recipients: [24 addressees at
CME, SEC, the nsas City Board of Trade, the Intercontinental Exchange, the NASDAQ,

the OCC, FINRA, CCX, and other entitiesl],the [HQ DSIO Senior Supervisory Auditor]; the

[HQ DSIO Supervisory Auditor]; the [CH DSIO Audit Team Leader Supervisor]; [SEC Senior
Auditor 4]; [SEC Employee 3]:; [SEC Senior Auditor 1]:; [SEC Senior Auditor 5]; [SEC

Senior Auditor 2]; [SEC Employee 5]1; [CME Manager 1]. See also, CME timeline, supra fn. 5, at page
14 of the .pdf.

¥ Email dated October 30, 4:20 pm (CST). Author: the [CH DSIO Audit Team Leader Supervisor].
Recipients: Laurie Ferber, the [HQ DCR Senior Supervisory Attorneyl, [MFGI Attorney 23, Edith
O’Brien, and [MFGI Employee 3]. Cc: Gary Barnelt, the [HQ DSIO Supervisory Auditor], Ananda
Radhakrishnan, and the [CH DSIO Audit Team Leader].
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asked if there was anyone in the MFGI New York Office who could help the process,'*® and the
[CH DSIO Audit Team Leader Supervisor] responded that MFGI was “huddling now”
and she would let him know if there was a “New York connection.”'3¢

At 6:04 pm, CST, the [CH DSIO Audit Team Leader Supervisor] updated CFTC
with the preliminary secured calculation, which showed excess secured funds under the alt and
the net liq methods; however, the pleliminal y segregated calculation showed a $900 million
deficit in seg funds, with MFGI reviewing bank statements and manual entrles to 1dent1fy data
ently enors The [cH DSTO Audn.t Team Leader Supervisor] ﬁJ ished:

Leader], and the New York Team Leaders.*” The rcx DSIO Audlt Te
SuperVJ.sor] had pr ewously shared this information w1th th

Employee 2] of MFGI assured in a conferer
bookkeepmg Wthh was not current thh all u

ng I FGI Employee 21 in New York
they did not know what was causing the
eepmg crror. [MFGI Employee 2] was

from MFGI on Fuday to 1eplesentat1ves of CME, and that Ananda
oke th CME."*

1% Email dated Oct er 30, 4:25 pm (CST). Author: [NY DSIO Audit Team Leader 2J. Recipients: the [CH
DSIO Audit Team Leader Supervisor], [NY DSIO Audit Team Leader 1], the [CH DSIO Audit
Team Leader].

%6 Email dated October 30, 4:30 pm (CST). Author: the [CH DSIO Audit Team Leader Supervisor].
Recipients: the New York Team Leaders. Cc: the [CH DSIO Audit Team Leader].

"*7 Email dated October 30, 6:04 pm (CST). Author: the [CH DSIO Audit Team Leader Supervisor].
Recipients: the [HQ DCR Senior Supervisory Attorney] , Gary Bamett, and Ananda Radhakrishnan. Cc:
the {HQ DSIO Supervisory Auditor] and the [CH DSIO Audit Team Leadex].

1% CME Timeline, supra fin. 5, at page 15 of the .pdf.
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Around 8 pm (EST), the Chairman updated Commissioners Sommers, Chilton, O’Malia,
and Wetjen. Chairman Gensler informed that MFGI was working with Interactive Brokers
Group “to transfer all of MF Global customer positions and collateral a.s.a.p.” He stated: “If
matters develop as MF is now indicating, staff will put together an email memo for each of you
on further deal details as well as a summary of a staff no-action letter that may be needed for the
bulk transfer of accounts.”'*? In response to a reply from Commissioner Chilton, Chairman
Gensler further explained that the Commissioners would need to issue an “absent objection” that
DSIO will be giving a no-action letter to MF on theu bulk transfer of customel posmons and
collateral without the 10 day notice in CFTC rules." e

pendlng sale.

The [CH DSIO Audit Team Leaderxsﬁp_,_; rvisor remained; t MF Global and

continued to review bank statements into the e\’féinng”"" Eventually the [CH DSIO Audit
Team Leader Supervisor] told the CFTC employees in New York that she believed the
shortfall in customer seg was real. Accounts Eh" er on when the Néw York staff went home for
the night; the [HQ DSIO Supervisory Aud: ] appxoved their departure sometime
between 9 and 11 pm (EST). The [HQ DSIO Supervisory Auditor] approved the [CH
DSIO Audit Team Leader Supervisor].and staff to leave the Chicago MFGI Offices

around midnight (CST).

1% Email dated Ocfober 30, 7:52 pm (EST). Author: Chairman Gensler. Recipients: Commissioner Sommers,
Commissioner Chilton, Commissioner O’Malia, and Commissioner Wetjen. Cc: Ananda Radhakrishnan, Gary
Barnett, the [HQ DCR Senior Supervisory Attorney] , Dan Berkovitz, the [HQ DSIO Supervisory
Auditor], and the OGC Attorney.

"% Email dated October 30, 8:31 pm (EST). Author: Chairman Gensler. Recipient: Commissioper Chilton. Under
CFTC Rule 1.65, 17 C.F.R. § 1.65, an FCM must give customers and the Commission notice prior to transferring
accounts, This requirement may be waived.

" Email dated October 30, 2011, 9:38 pm (CST). Author: [MFGI Employee 20]. Recipient: the [CH DSIO
Audit Team Leader Supervisor]. Cc: Edith O'Brien.
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Gary Barnett worked on the purchase agreement, the no-action relief to permit the
transfer of customer accounts, and other drafts. He was aware that the preliminary seg numbers
for Friday October 30, showed a shortfall of over $900 million, and believed MFGI was treating
it as a reconciliation problem. Ananda Radhakrishnan remained in the loop, communicating
with regulators, MFGI, and CME, and was aware of the email from the [CH DSIO Audit
Team Leader Supervisor] indicating MFGI was treating a preliminary $900 million seg
shortfall as a reconciliation error Sunday evening. He worked on issues pertaining to account
transfers.

Global and the company currently negotxatmg to pulchase MFGI, Inter‘
the sm 1egulat01 requnemems and got conﬁlmatlon that Intelactlv "':B

Gensler exited lhe conference call aﬁel this convelsmon
thanks to Commission staff working over the weekend. o

Monday. October 31

CFTC employees remained in
overnight. CME reports that tl

"2 Email dated October 30, 10:54 pm (EST). Author: Chairman Gensler. Recipients: Ananda Radhakrishnan,
Gary Barnett, the"[HQ"DCR Senior Supervisory Attorney],the [HQ DSIO Supervisory Auditori,and
the OGC Attorney, YCc: Commissioner Sommers, Commissioner Chilton, Commissioner O’Malia, Commissioner
Wetjen, and Dan Berkovitz.

" Email string dated October 30, 11:12 pm (EST). Author: [SEC Senior Auditor 3] (attaching draft
purchase agreement). Recipients: Bob Cook (SEC), [SEC Employee 3], [SEC Senior Auditor 2], [SEC
Employee 4], andthe [HQ DCR Senior Supervisory Attorneyl (who forwarded it to Gary Gensler,
Ananda Radhakrishnan, Gary Barnett, the [HQ DSIO Senior Auditor],the [CH DSIO Audit Team Leader
Supervisor], [NY DSIO Audit Team Leader 2], and the OGC Attorney. Further email among the CFTC
recipients continued to at least 1 ami.

" CME Timeline, supra fi. 5, at page 16 of the .pdf.
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the importance of the transfer occurring promptly.”'"*> CFTC employees were aware that time
was of the essence; not only did MFGI have to show seg and secured compliance (and
continuing net capital compliance as liquidity continued to dry up) in order to permit customer
trading on Monday, it had to show seg and net capital compliance in order to open in London
which was 4 hours earlier (due to daylight savings).

At 2:30 am (EST) Chairman Gensler got a call from the [HQ DCR Senior
Supervisory Attorneyl, who asked him to join the conference call again. Participating
were Mr. Steenkamp, Ms. Ferber, and other MF Global execuvtives, CFTC officia

Kimberly Taylox of CME joined the convels'ltlon
with Interactive Brokers collapsed.'"’
SIPC proceeding would be filed.

them know that a deﬁmency in customer scgegated funds had been
with Interactive Br OkCIS had fallen through. "% He did not disclose’ the size of the deficiency.
y ye a status update on public reports of MF

) Supervisory Auditor]
ormation was not public 31 At 6'00 am

9 [CH DCR 'y Risk Analyst] iS [a Supervisory Risk Analyst].

"% Email dated October 31, 6:00 am and 6:12 am (EST). Authors: [CH DCR Supervisory Risk Analyst],
Ananda Radhakrishnan. Recipients: the [HQ DSIO Supervisory Auditor], Ananda Radhakrishnan, [HQ DCR
Deputy Director], the [HQ PCR Senior Supervisory Attorneyl,the [HQ DSIO Senior Supervisory
Auditor], the [CH DSIO Audit Team Leader Supervisor], Gary Barnelt, [HQ DCR Supervisory
Attorney], and [Chairman’s Office Attorney 1].

' Email dated October 31, 6:18 am (EST). Author: [HQ DSTIO Supervisory Auditor]. Recipients: [cH DCR
Supervisory Risk Analyst], [HQ DSIO Supervisory Auditor], Ananda Radhakrishnan, [HQ DCR
Deputy Director], the [HQ DCR Senior Supervisory Attorney],the [HQ DSIO Senior Supervisory
Auditor], the [CH DSIO Audit Team Leader Supervisor], Gary Barnelt, [HQ DCR Supervisory
Attorney], [Chairman’s Office Attorney 1].

36



U.S. Commodity Futures Trading Commission REDACTED
Office of the Inspector General by CFTC

train to New York City in order to participate in the bankruptcy that would likely be filed that
day. At 7:00 am (EST), the Chairman went to his office at CFTC headquarters. He found a
message when he arrived that Mr. Flowers had called and wanted to speak with him. He called
[the Sullivan and Cromwell Attorney] and spoke briefly and for the last time, then
spoke with Mr. Flowers and Mr. Steenkamp, [MFGI Employee 2], Mr. Goldfield, and

others. >

CME reports that MFGI continued to identify assets that it could move mto segregation;
however, its efforts were not successful and the deal with Interactive Brokers
sometime before 6:45 am (CST).'>

New York, and notlﬁed the [cH DSIO Audit Team Leader: fuperv:.so
arrival."™ The [CH DSIO Audit Team Leader Supe oF
arrive at the MFGI offices in Chicago in about an hour.'¥>
Senior Supervisory Attorney] and ﬂle 0GC At

[HQ DCR
e CFTC NY Ofﬁces

Global Offices in Chlcago around 9:00 am C
Chicago Office.'*® She joined the [cH DSIO';
who had arrived on site at MFGI earlj

The Sta Rep 't"of the House Flnanclal Services Investigative Subcommittee on MF
Global tat d'

dfield are discussed in detail at pages 53 - 54, and accompanying footnotes.

13 CME Timeligie, supra fir. 5, at page 3-4 of the .pdf.

™ Email dated Octﬂ er31,8:13 am (EST). Author: [NY DSIO Audit Team Leader 2] . Recipients: the [uQ
DSIO Superv::.sory Auditor] and the [NY DSIO Audit Team Leaderxr Supervisor]. Cc: [NY DSIO
Audit Team Leader 1] ,the [CH DSIO Audit Team Leader Supervisor], the [CH DSIO Audit Team

Leader], and the [HQ DSIO Senior Supervisory Auditor].

%5 Email dated Monday October 31, 7:17 am (CST). Author: the [CH DSIO Audit Team Leader
Supervisor]. Recipient: [NY DSIO Audit Team Leader 2].

%6 Email dated Monday October 31, 7:17 am (CST). Author: the [CH DPSIO Audit Team Leadex
Supervisor}. Recipient: [NY DSIO Audit Team Leader 2].

157 Trustee’s report page 120.
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Before the markets opened on Monday morning, Serwinski sought to identify
assets that MFGI could deposit in the company’s customer segregated accounts in
order to mitigate any shortfall. Among other assets, Serwinski identified
approximately $220 million in excess company funds deposited in a reserve
account, which the company maintained for its securities customers. Though the
SEC had expressed concern to MF Global about the calculation of excess funds in
the reserve account and cautioned the company against transferring these funds,
MFGI transferred the full amount of the perceived excess to its segregated FCM

customer accounts. *®

The Staff Repmt stated that “the duector of the SEC’s Dmsxon of Trading and Markets

that the CFTC had plessmed MF Global to make the tlansfex
the SEC Chanman 19 The Staﬂ chou stated that Ms S

ceme t Senior Supervisory Attorney],

p C TC staff at the MFGI Oﬂlccs in New Y01k and

Inoon, , he [NY Enforcement Senior Supervisory
ttomey [NY Enforcement Staff Attorney], who was already on
-Global Office in New York. [NY Enforcement Staff

s

] document preservation letter to MFGI and to be on site as eyes and

'** House Staff'Report page 71.
¥ House Staff Rej f at page 72.

1 House Staff Report at page 71, fi. 430.

15! Email dated Monday October 31, 10:48 am (EST). Author: [Chairman’s Office Attorney 1].
Recipients: David Meister and the [NY Enforcement Senior Supervisory Attorneyl. David Meister
looped in [CH Enforcement Supervisory Attorney 1] and [HQ Enforcement Deputy Director}. [CH
Enforcement Supervisory Attorney 1] loopedin [CH Enforcement Senior Supervisory
Attorneyl].

12 Email dated Monday October 31, 10:07 am (CST). The Chief Trial Attorney had 24 years CFTC experience and
the investigator had two years with CFTC.
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-ears. When he arrived, [NY Enforcement Staff Attorneyl] was putf ina windowless room
with the New York Team Leaders, along with representatives of the SEC, CME, and CBOT,
$ome of whom had been there all night. [NY Enforcement Staff Attoxney] learned of
the seg shortfall for the first time after he arrived. He delivered the letter and waited for updates
in the room with the other regulators.

Back in Washington, at noon EST the Commission held an emergency closed meeting on
MFGL'® The participants sounded noticeably tired. The Chairman opened the meeting; he and
Ananda Radhakrishnan dominated the meeting, each speaking more than a yother.
day. The [HQ DCR Senior Supervisory Attorney] gave anov
proceedings. The Commission voted an Order of Investigation to the Div.
prior to adjourning. The Chairman moved the vote and voted in favor.of t
Investigation, ‘

hating by phone from the
mer seg by MFGI during

the source of thc funds. She also said she heard the broker-deale ha
unencumbered assets that they planned to mo :
the transfer would take place or that she “[didn’
to make it happen.” She said these additional fi

That’s the issue. Idon’t blame them. Cause they’re
saying, you know, there’s a certain amount of credit in the
securities account, so —

Um, so what’s ... Mark, anything? Are there any other
thoughts or —what’s that?

At this point, the Chairman remarked on Commissioner Wetjen’s eventful first week as a
CFTC Commissioner, and the Commissioners and the Chairman thanked staff for the weekend’s
work, discussed the possibility of future emergency meetings, and closed the meeting.

'* The Sunshine Act iotice for this meeting is here: 76 FR 68167 (November 3, 2011). Available at:
http://www.gpa.gov/fdsys/pke/FR-2011-11-03/pdf/2011-28607.pdf.

6417 C.F.R. § 240.15¢3-3.
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Back in New York, the Enforcement staff attorney on location at the MFGI New York
Office learned that the trustee was headed to the court house to file the SIPC proceeding, and
called the [NY Enforcement Senior Supervisory Attorney] andthe [NY
Enforcement Supervisory Attorneyl, with the news. The [NY Enforcement Senior
Supervisory Attorney] immediately got the [HQ DCR Senior Supervisory
Attorney] and they ran, literally, to the courthouse, which was four-tenths of a mile away
from the CFTC NY Office. They were able to meet the trustee’s attorney at the courthouse
before filing.

SIPC attomey perlnltted the [HQ DCR Senior Supery»"sory A 4
following changes in various paragraphs (noted in red be

and Exchange Commrssr ‘
Commission (“CFTC”)

in the past six months; or _provxded that notice
, pr‘ovided to the trustee; or

tract as defined in 11 U.S. C § 741(7) and the
atives clemmo or g'mlzatlon (“DCO”) to cause the

'ng ‘gency 1eglstexcd under section 17A(b) of the Secuutles Exchanoe
] ‘S C § 78q 1(b), or any DCO 1eoxstcred undel the Commodlty

alf of such a securities clearing agency or DCO; or

H. any, transfer or delivery to a securities clearing agency or DCO by a bank or other
depository, pursuant to instructions given by such clearing agency or DCO, of cash,
securities, or otlier property of the Defendant held by such bank or depository subject
to the instructions of such clearing agency or DCO and constituting a margin payment
as defined in 11 U.S.C. § 741(5) or 11 U.S.C. § 761(15); or

I the exercise of a contractual right, as such term is used in 11 u.s.C § 555, in
respect of (i) any extension of eredit for the clearance or settlement of securities
transactions or (ii) any margin loan, as-such term is used in 11 U.S.C. § 741(7), by a
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securities clearing bank, or the exercise of a contractual right as such term is used in
11 U.S.C. § 556 in respect of any extension of credit for the clearance or settlement of
commodity contracts by a commodity broker as defined in 11 U.S.C. sec. 101. As
used herein, “securities clearing bank™ refers to any financial participant, as defined

in 11 U.S.C. § 101(22A), that extends credit for the clearance or settlement of
securities fransactions to one or more Primary Government Securities Dealers
designated as such by the Federal Reserve Bank of New York from time to time.

In addition, the [HO DCR Senior Supervisory Attorney] altered the proposed
order to authori7e MF GI to not only conduct its securities and commodi

, and updalmg CFTC
FGI,fpap, seg, and

ervisory Auditor], the [HQ DCR Senior Supervisory Attorneyl], and
SIO Audit Team Leadexr]. At7:17 am (CST) the next day, the [CH DSIO Audit

Team Leader Supervisor] forwarded the update to the New York Team Leaders.

157 Email dated November 1, 8:43 am (EST). Authoi: [NY DSIO Audit Team Leadexr 2]. Recipients: the [HQ
DSIO Supervisory Auditor]. Cc: the [CH DSIO Audit Team Leader Supervisor], the [NY DSIo
Audit Team Leader Supervisor], [NY DSIO Audit Team Leader 1].

'8 Email dated November 1, 7:48 am (CST), author [CH DSIO Audit Team Leader Supervisor].
Recipients: [NY DSIO Audit Team Leader 2},and the [HQ DSIO Supervisory Auditor]. Cc: the [NY
DSIO Audit Team Leader Supervisor], [NY DSIO Audit Team Leader 1], andilie [CH DSIO Audit
Team Leader].

162 64 FR 68429 (Nov. 4, 2011), available here:
http:/www.clic.goviuen/groups/public/@Irfederalregister/documents/file/201 1-28773a.pdf.
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transfer of $220 million that took place on October 31 from a broker-dealer customer account,
He said that these funds were believed to be available to (ransfer to the 4d seg account, but now
MFGI cannot guarantee that the funds were available to transfer. Mr. Radhakrishnan said that he
had been in contact with Robert Cook about this transfer, and said that if the $220 million
properly should be subtracted from the seg balance existing at MFGI’s close of business, the seg
deficit would stand at closer to $800 million rather than $589 million. The status of the $220

million was not yet resolved.

broker-dealer side and 1eplesented customel
f01wa1ded this information to the [HQ DSIO

C, furnishing the [CH DSIO Audit
, on for fuller detail, and stating that it was
as i t excess 15¢3-3 funds.'”? Later in the day, the [CH
‘ 156" ]ﬁ,,sent the estimated cap, seg, and secured statement

; ga’nve seﬂ balance of $593 912, 844 to the Chauman and the Chairman
ora meetm" 3 Later on Gary Barnett, the [HQ DSIO Supervisory

statement showmg
asked hnn to comet

' Email dated Novetiber 2, 3:42 pm (EST). Author: [SEC employee 1]. Recipient: the [CH DSIO Audit
Team Leader SuperVLSor] Cc: {sEC employee 2].

' Email dated November 2, 4:53 pm (CST). Author: the [CH DSIO Audit Team Leader Supervisor].
Recipients: the [HQ DSIO Supervisory Auditox] and the [CH DSIO Audit Team Leadexr].

"2 Email dated November 2, 5:21 pm (EST). Author: the [HQ DSIO Supervisory Auditor]. Recipients:
Gary Bamnett, Ananda Radhakrishnan, the [CH DSIO Audit Team Leader Supexvisor], and the [HQ DSIO
Senior Supervisory Auditor].

"% Email dated November 3, 8:28 am (EST). Author: Gary Barnett. Recipients: Chairman Gensler, Ananda
Radhakrishnan, and [Chairman’s Administrative Assistant].
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Auditor], and others prepared for a briefing with the Chairman anticipated for Noveniber 4
that would include a timeline or chronology of CFTC’s activities relating to MFGL i

The Chairman withdrew from participation in matters involving MFGI on November 3.

Friday, November 4 — Friday. November 11

On November 4, the Commlssmn held its regularly scheduled closed Commission
meetma to dlSCUSS survexllancc and enfoxcement 1n'1tters Comnnsswner Chilt

Commissioner Sommels was not attending. Chailman Gensler’s decisic
pamcxpatlon in matters mvolvmg MF Glob'll was not mcntloned O

efforts to f"(CllllatC the transfer of MFGI customer posmo s to their ney \account omes.

Enforcement matters were not discussed in any detai

On November 7, the Office of General Counsel issued alitigation hold notice to all
CFTC employe‘es identified as possessing information relevant to ntial litigation involving
MFGI, and giving specific mstluctxon regarding the retention,of information. The litigation hold
notice included the Chairman.'™ In addition, on November 7, the General Counsel let
Commissioner Sommers know that steps were being taken to formalize her appointment and
duties with regard to MF Global.'" k

' Here is the list:, the New York Team Leaders, the [NY DSTO Audit Team Leader Supervisorl,the [CH
DSIO Audit Te @ader Supervisor],the [HQ DSIO Supervisory Auditoz],the [CH DSIO Audit
Team Leader}, the [HQ DCR Senior Supervisory Attorney] , Gary Barnett, Ananda Radhakrishnan, the
OGC Attorney, Gary Gensler, and Enforcement personnel who were consulted over the last weekend and on
October 31,

'764Ema‘i'l dated November 7, 10 am (EST). Author: Dan Berkovitz. Recipients: [Commissioner Sommexrs’
Attorney 1], David Meister, Ananda Radhakrishnan, and Gary Barneit. Cc: [Commissioner Sommers’
Attorney 2].

'"7 The Chairman’s Statement of Non- -Participation apparently is not posted to the public CFTC website, but may be
found on Scnator Roberts’ website: hitp:/wwyw.roberts.senate.gov/public/?2a=Files.Scrve&File_id=3feb48b5-cblc-
47bc-8bbb-5¢2e0447750a (page 3 of the .pdf).
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broker-_dealer customer funds that took place on October 31 was discussed. 178 The
Commissioners asked to be refreshed on the details of this issue, and asked for status. The [HQ
DSIO Senior Supervisory Auditor] explained that at present he believed that when the
transfer was made, MF Global believed the funds represented firm excess in a broker-dealer
15¢3-3 customer account, but the SEC is confident that $110 million should not have been
transferred, and review of the remaining transferred funds was ongoing. He stated that SEC staff
and CFTC staff were on site at the firm, going through records.

Senior
t to MF

On November 11, the Commission announced Ms. Sommers’ appoin
Commissioner with authority to exercise certain authorities of the Chair ‘nian with res

Global.'”

The Chairman’s Use of Personal Email to Accomplish Ofﬁc_ial CFTC ﬁylsineé ’

Several CFTC employees mentioned in the course. i ou1 wotk for this 1 1ev16w that the
Chairman used his personal email to perform official bu ness during thie ﬁnal weel\ of MFGI.

We decided to take a closer look.

We are aware of no specific federal law criminalizing or prohibiting the use of personal
‘email fo conduct official business. CFTC email policy instructs, “[d]o not email or forward
sensitive information to a personal email address or a personal device.”"® Nevertheless, the use
of pelsonal cmall to conduct oﬂlmal;busmess raises a number of issues. The National Archives

lic mall messaaes using a system not opelated by
; '11 1ecmds sent or 1ecc:ved on such systems are

ecord 1etent10n issues, use of per sonal email to conduct ofﬁcxal federal

alleged wrongdoing, such as secret pohcy—makmg,
,"3 and other potential misconduct.

'8 The $220 mi transfer is discussed or mentioned in the Trustee’s report at pages 119-120, 122 n.86, and 123.
It is identified in Cash*Transactions charts in‘the annex to the report as “BD — Reserve Cash 15C33.” The $220

million is not 1dent1ﬁed as customer funds.

'™ The Commission’s notice is posted to the public CFTC website and may be found here:
hitp:/Avww.cfic.sov/PressRoom/PressReleases/pr6140-11.

% CFTC Policy: Email (February 2011).

81 NARA letter to Department of Energy, September 20, 2012, Available here:
http://www.citizensforethics.ore/page/-/PDFs/Legal/Letters/9-20-12 NARA_letter to DOE.pdffnocdn=1.

"2 Bobby Jindal Aides Use Personal Email To Strategize On Medicaid Cuts, by Melinda DeSlatte, Associated Press,
Dec. 10,2012, http://bigstory.ap.org/article/top-jindal-aides-use-personal-cmail-strategize.
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When we searched the MF Global database for a tally of the number of times the
Chairman used his personal email address, we found 7,005 instances. This total — 7,005 —
included cc:’s, duplicates, and email copied repeatedly in an email chain. We learned the
Chairman used his personal email at least beginning in 2010 (i.e., the earliest date in the
database). We emphasize that the MF Global database did not contain all Agency email and
therefore likely did not contain all personal email authored by the Chairman and related to
official business. We therefore have not reviewed all of the Chairman’s personal email relating
to ofﬁcial busineSS' however, the MI" Global database did include some appat

communications.

We found no patterns among
the Chairman’s use of personal email s mail used for both substantive
discussion and admlmstlatlve mattels (such mg meetmgs) Om review dld not reveal
personal email used to co cal
mfoxmatlon 185 We enc o‘

i ilegﬂ d and conﬁdential, but we fdund no indication that
onfidential information to individuals outside the Agency

ersonal-e- mall -g- m'uls emall (Federal off'cmls were W'nned to avoid using personal
email containing official email addresses to avoid subpoena of personal email accounts, allegedly
because it might lead to dlsclosure of personal email that was improper.)

" Ep4 Official Quiits Amid E-Mail Scrutiny, Juliet Eilperin, Washington Post, Section A, pg. 3, 3, February 20,2013,
http://www. W"mhm"(onpost com/national/health-science/epa-official-quits-amid-e-mail-
scrutiny/2013/02/19/2ee812a4-7af6-11e2-9a75-dab0201670da_storv.html. (It is alleged that a former EPA
.administrator used a secret government email account for official business under an alias named after the family

dog.)

1 Section 8 of the Commodily Exchange Act, 7 U.S.C. § 12, provides (among other things): “[T]he Commission
may not publish data and information that would separz '1tely disclose the business transactions or market positions of
any person and trade secrets or names of customers: Provided further, that the Commission may withhold from
public dlsclosur«, any data or information concerning or obtained in connection with any pending investigation of

any pel 'son.

email addres
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We found no indication that the Chairman was attempting to hide the use of his personal
email from other CFTC employees in an attempt to conduct “secret” official business. The
Chairman used his personal email account routinely to contact various officials within CFTC,
including the General Counsel and other Commissioners, all at their official CFTC email

addresses. '%

Before we began our review, representatives of CFTC OGC and CFTC’s Office of Data
Technology visited the Chairman’s home on two occasions in order to satisfy for themselves that
they had retrieved all CFTC-related email ﬁ'om the Chairman’s personal cq;ypij i

" -1ssued laptop, so when
told us that he used lllS

personal email to communicate with CF TC ofﬁcmls

he was sworn in as Ch'mman (and thelcfme befm mail address); some

ds _out Vof force of habit.,. We

al email to conduct official business.
mess will amve in his personal email

lysis of Whethel CF TC Chairman Gary Gensler’s Decision to Recuse Himself
: Relatmg to the MFGI Investigation is Consistent with the CFTC’s Official

CFTC hasno official recusal policy. While there is online ethics guidance for CFTC
employees that {ncludes links to applicable regulations and the OGE, as well as contact
information for personalized counseling, there is nothing on the internal website for CFTC
employees that addresses when an employee must recuse himself or herself from official
business, or seek guidance in that regard. The General Counsel and the assistant Designated
Agency Ethics Official both represented that CFTC complies with applicable regulations and

%6 However, the Chairman did communicate with Mr., Goldfield with no other CFTC employee cc’d. See fn. 211
and accompanying text.
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OGE guidance regarding recusals, but treats each situation on a case by case basis, and there is
no official policy on recusals.

During the final days of MFGI, the Chairman did not seek advice from the Designated
Agency Ethics Official. The Chairman spoke with MFGI executives in New York on Saturday
October 29, Sunday October 30, and Monday October 31. He was in frequent communication
with CME, SEC, FINRA, NY Fed, and other entities. In these conversations, as previously
discussed, the Chairman requested status information on an ongoing basis, and other
information. The Chairman spoke separately with MFGI’s outside counsel hairman
updated Commissioners on MFGI status and solicited acquiescence wit :
relief that would waive the customer notice requirement for bulk tnansfeh
MFGI were able to find a buyer for the firm. A

the SIPC ploceedmg to permit the ﬁxst bulk tmnsfer
fu]ly briefed following the healmg Also on No

airman continuousl’y expressed concern
red funds were documented at the firm. Atno
email, or otherwise, state that he believed he

ork regarding MFGI.

Agency Ethics'
MF GI as a resul
)t

%7 At CFTC, the eral Counsel and the Designated Agency Ethics Official are the same person. See 76 FR
33066, 33111 fn. 2, une 7, 2011) (“As used in this subpart, ‘General Counsel’ refers to the General Counsel in his
or her capacity as counselor for the Commission and designated agency ethics official for the Commission, and
includes his or her designee and the alternate designated agency ethics official appointed by the agency head
pursuant to 5 C.F.R. § 2638.202.) (hiip:/www.cfic.zov/LawRepulation/FederalResister/ProposedRules/2011-

12270.)

%8 The significance of an opinion from the Agency Designated Agency Official is indicated at section 2635.107(b)
of the OGE regulations, 5 C.F.R. § 2635.107(b), which provides: “Disciplinary action for violating [the Standards
of Ethical Conduct] or any supplemental agency regulations will not be taken against an employee who has engaged
in conduct in good faith reliance upon the advice of an agency ethics official, provided that the employee, in sceking
such advice, has made full disclosure of all relevant circumstances.”
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action a decision not to participate rather than a recusal. The Office of General Counsel begar to
prepare a formal statement for use by the Chairman.

On November 4, Senator Grassley issued the following statement:'*

The chairman of the U.S. Commodity Futures Trading Commission is supposed
to look out for investors. MF Global’s case is a big collapse that 1cqui1es a lot of
work from the commission to try to figure out what went wrong and minimize
fur the1 investor losses if 1)0551ble It’s hard to see how the comnnssx, n'chai

such strong ties to the principal of the failed firm, It seems 1ecusal
best outcome for investors. <

Senator Grassley made his statement “in light of media repo
longstanding ties between Gensler and Corzine. Media xeports sa
through the ranks’ together at Goldman Sachs Group, I
Capitol Hill when Corzine was a senator and Gensler: We
Repxesentatlve Frank indicated recusal was not plesently advisable; Repreéentatlve Frank was
quoted as saying, “Knowmg somebody is way too broad a reason for recusal.”w'

issued a Statement of Non—Pamcxpatlon
nanye nfmcement matter involving specific
F Global; Inc., or J.C. Flowers & Co.” The

,«isioxc] not to p"uticipate and did not describe his

refrain from pal“uclpat'
employees of the fourliste
statement follows below

189 Senator Grassley’s statement is available here:
http://wwiv.grassley.senate.gov/news/Article.cfim?customel _dataPagelD 1502=37718.

" 190 Id.
% pavid S. Hilzenrath and Peter Whoriskey, “Gensler-Corzine relationship complicates CFTC probe of MF

Global,” The Washington Post, November 4, 2011 (available heve: http://articles.washingtonpost.con/2011-11-
04/business/35281044 1 eary-gensler-cfic-probe-jon-s-corzine).

192 Qe . 177.
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U.S. Commodity Futures Trading Commission
Three Lafayetis Gantre, 1955 21st Street, NW, Washington, DC 20581

www.cflc.gov
Qary Genslor (202) 418-5050
Chalrman (202) 418-5533 Facsimlie
ggensler@eflo.gov

STATEMENT OF NON-PARTICIPATION

With respect to the recent matters involving MF Global, the staff at the CFTC is

working hard to recover customeérs' funds and to find out what happened to the missing
customer money and how it happened. The CFTC has a tremendously capable staff and I
do not want my participation to be in any way a distraction in this important matter,

Accordingly, I have determined that I will not participate personally end substantially in
any enforcement matter involving specific parties MF Global, MF Global Holdings Ltd.,
MF Global Inc., and J.C, Flowers & Co (the “specific parties”), and any matter directly
related thereto, 1wil] advise my principal subordinates of my decision not to participate
in these matters. T also will instruct my principal subordinates that all inquiries and
comments involving any of the matters described abiove should be directed to Dan
Berkovitz, the General Counsel of the CFTC who will act on my behalf, without my

knowledge or involvement.

In order to help ensure that I do not inadvertently participate personally and substantially
in any particular matter that could have a direct or predictable effect on the specific
parties with respect to such matters described above, I am directing Mr, Berkovitz to seek
assistance from the alternate designated agency ethics official i he is ever unicertain
whether or not I may participate in a matter.

I have instrycted David Stawick, the Secretary of thie Commission, to screen all CFTC
matters directed to my attention that involve outside entities or that require my
participation, to determine if they involve any of the specific parties and matters listed
above. IfMr. Stawick determines that a matter involves any of'the specific parties and
matters, he will refer it to the appropriate official to take action without my knowledge or

involyement. ’
| “‘7_6_ ~LZ ///é?’ A/
o

Gary"G/ﬁsler, Chairman
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On December 1, 2011, the Chairman testified before the Senate Committee on Agriculture,
Nutrition, and Forestry and when asked why he chose to withdraw from participation on
November 3, testified as follows:

I had conversations directly with the General Counsel and through my staff with
the ethics officer and himself throughout those days and they had indicated that it
was warranted for my involvement to stay participating. I indicated to the
General Counsel on that Thursday [Nov. 3] that I thought that it could be a
distraction to the very important work, of pursuing where was the cash;whe
was the money, get the money back, and any investigation or enfofceme
mattel

When questioned further, the Chairman testified:

Really as of that Thursday of the week, there’s been‘a'tr
registrant had gone into bankruptcy, and there wa
matter, and that Friday there was going to be- an 0
discuss those matters, and I tumed to Gener \Counse

issued a detailed, 14-page memo to th
Chauman Gensler S paltlclpatlon in mathns ,

2011, beginning at 2 18:15 of the recording (avalhble at:
http: //\vww ag.senate.gov/templates/watch.cfim?id=c5590145-5056-a032-52a3- 4ﬂa'146]3b7d) Information about

the hearing, including published testimony, is available here: http://www.ag.senate.gov/hear mos/contmumv-
oversight-of-the-wall-street-reform-and-consumer-protection-act.

4 1d. at 2:21:45 of the recording.

%5 The OGC memo is available here:
http://www.cfic.eov/ucm/groups/public/@freedomofinformationact/documents/file/participationmattersmfe.pdf.

1% OGC memo, pagé 15, fir. 46.
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ethical perspective, Chairman Gensler’s participation in Commission matters involving
MFGI would not be improper.'*’?

The OGC memo analyzed the Chairman’s participation under section 2635.502 of the
OGE regulations, 5 C.F.R. § 2635.502. Part 2635 houses the Standards of Ethical Conduct for
Employees of the Executive Branch; section 502 is located under Subpart E, which addresses
impartiality in performing official duties in instances where personal or business relationships
exist. Section 502 governs the conduct of federal employees in connectlon wnh pamculal
matters” that are likely to have a direct and plechctable ef fect on the f inancial

“covered 1elat10nslnp % A federal employee may not participate in a‘par;
member of his household or with any person who is a “covered 1ehtlonsh1p
informed the agency designee of the appearance problem and recéi
agency.

The OGC memo concluded that the Chairman did ot have a covered lelatlonshlp with
the following individuals:

L

Jon Corzine — Chairman Gensler workéd withJon Corzing during his last 6 years at
Goldman Sachs (1991- "‘997) During two of those years, Chairman
Gensler reported directly to, among others Mr. Corzine; and during four
additional years Mr. Corziie was Chamnan Gensler’s second line
supervisor. Th ugh he has encounte réd Mr. Corzine variously over the

®T0GC memo at 15.
1% 5 C.F.R. § 2635.502 provides
(i)

employee's spouse, parent or dependent child is, to the employee's knowledge,
O'to serve as an officer, director, trustee, general partner, agent, attorney, consultant,

(@iv)

partner, «hﬂent attorney, consultant contractox or employee 01

) An organization, other than a political party described in 26 U.S.C. 527(e), in which the employee is an
active participant. Participation is active if, for example, it involves service as an official of the
organization or in a capacity similar to that of a committee or subcommittee chairperson or spokesperson,
or participation in directing the activities of the organization. In other cases, significant time devoted to
promoting specific programs of the organization, including coordination of fundraising efforts, is an
indication of active participation. Payment of dues or the donation or solicitation of financial support does
not, in itself, constitute active participation.
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years at pxofessxonal events, Chanman Gensler does not have a personal
relationship with Mr. Corzine.'”® Duration of acquaintance:
approximately 20 years. Jon Corzine was CEQO and Chairman of the
Board of MFGI’s parent corporation, and was on the board of MFGI.

Bradley I. Abelow — Bradley Abelow joined Goldman Sachs in 1989%% and made partner in
1998.2! Chairman Gensler worked with Bradley Abelow at Goldman
Sachs and had a weekly to bi-weekly working relationship. Mr. Abelow
retired from Goldman Sachs in 2004, md lalex worked with Corzine while

and also Chief Operating Officer of/I" INCO
MFGL
Christopher Flowers —Mr. Flowers worked with Chairman Gensler at Goldman Sachs from 1979
until 1991, but did not work together on a y pecxﬁc deals. They might
have had lunch once w :"".le Chairman Gensler Was at the Treasury
Department. On October.31, 2011, Mr. Flowers tried to reach Chairman
Gensler at CFTC headquarters, and Ch_auman Gensler returned the call to
Mr. Flowers, atid spoke wi 1m in a €onference call with other MFGI
Ofﬁmals including Jacob Goldfield, Henri Steenkamp, and others.

1 in MF Global in exchange for preferred
t on'the parent company’s board.**

Laurie Ferber —

Commodxtles Division; she also headed the Goldman Sachs Derivatives
egal ggoup, and served as Chief of Staff of the Global Business

% The OGC 'meg hat Chairman Gensler and Mr. Corzine generally have met when they both were present
at a function presented by others, and do not attend each other’s professional and personal major life events, such as
inaugurations, weddings, or religious events. OCG memo at 7-8.

00 4 Career in the (Budget) Balance, The Star-Ledger, Final Edition, News, Pg. 1, March 20, 2006.

2V 1vith Stock Issue Ahead, Goldman, Sachs Names 57 as Partners, The New York Times, Late Edition-Final,
Section C, Page 1, Column 2, October 21, 1998.

2 Corzine to Nominate a Former Colleague as State Treasurer, The Star Ledger, Final Edition, New Jersey, pg. 15
(January 13, 2006).

25 0GC memo at 9.

% Trustec report at page 57, n.55.
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Selection and Conflicts Group.’”® Chairman Gensler may have spoken
with Ms. Ferber on one or more compliance matters when he was at
Goldman Sachs. Length of acquaintance — possibly 20 years. Ms. Ferber
was General Counsel of MFGI’s parent corporation and was on the board

of MFGI.

Jacob Goldfield —  The OGC memo reported that Chairman Gensler met Mr. Goldfield in late
1991 or early 1992, when both were in Fixed Income at Goldman Sachs.
They had some overlapping responsibilities, and they may have served
“together on the Goldman Sachs Risk committee. The
headquarters smce Chairman Gensler was sworii'in
was discussed. Length of acquaintance — about 2

E deg‘s Ltd "
MF GI uring its 1mal week 207 Ml

d regulators on Sunday
mg, October 31.

1an Gensler to inform him
stions " Mr Goldfield also

that he was at MF Glob'ﬂ "m casi
informed Mr. Genslet th:

I comment." Ch irman Gensler does not lecall any further comments or
/Goldfield.**

2 Business Week Executive Profile of Laurie R. Ferber, Esq., available at
http://investing. businessweek.com/research/stocks/people/person.asp?personld=53017963&ticker=MFGILO.

26 OGC memo at 11.
*70GC memo at 11.
2 0CG memo at 10-11,
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Mr. Goldfield and Mr. Gensler also shared b'mtel presumably regarding Mr. Goldfield’s
1eputed expertise with financial catastrophe, 299 with Mr. Gensler 1ema1kmg of Mr. Goldfield,
“[e]ver present you are,” and Mr. Goldfield replying, “[t]he Zelig? 19 of crises.”?!

The OGC memo noted that, when Chairman Gensler left Goldman Sachs in 1997, there
were approximately 190-200 partners at Goldman Sachs. The large number of former partners
gives some perspective as to the rationale for not requiring non-participation in matters involving -
former business colleagues where no covered relationship exists, as does the passage of time
from the working relationships at issue, all of which terminated in 1997. '

that, under section 2635.502, would cause a 1'ea‘sonab;§3 P
facts to question the Chairman’s impartiality with rega

§ partner
constltute a, 1easonable basis,
ion Chanman Gensler’s

Once the one-year cooling-off per'
previously was within a ¢
1nd1v1dual w1tl 1t

2% Mr. Goldfield’s financial crisis expertise is newsworthy. See The Last Days of MF Global, by Peter Elkind and
Doris Burke, Fortune Magazine/CNN, June 4, 2012, available here: http://finance.fortune.cin.com/2012/06/04/the-

last-days-of-mf-global/.
0 Zelig, Dir. Woody Allen. Perf. Woody Allen, Mia Farrow, Patrick Horgan. Orion, 1983. Film.
21 Email dated October 30, 1:10 pm EST. Author: Jacob Goldfield. Recipient: Chairman Gensler.

212 1n the course of our review we encountered no other individuals related to MFGI who had a covered relationship
with the Chairman, :
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participate in a matter involving the person or entity that previously was
within the covered relationship.

To constitute a reasonable basis to question Chairman Gensler’s
impartiality, therefore, there must be some additional indicia of a
relationship between Chairman Gensler and Mr. Corzine, Goldman Sachs,
or its partners, beyond the factors that would establish a covered
relationship; i.e., facts in addition to Chairman Gensler’s partnership at
Goldman Sachs some 14 years ago. However, the facts regarding
Chairman Gensler’s relationship with Mr. Corzine and others at Goldman™
Sachs who are now associated with MFGI — both during the time that

A

addlessed to Replesentallve Neugebauer F Ie g
final days of MFGI, and stated that hlS demsmn

Chairman opined that the fact that MI*
him, and —

“individuals subsequent to his departure from Goldman Sachs, but we do not 'lddIESS or
ith the statement that the Chairman’s lehtlonshlps with the named individuals during his time
re insufficient to provide such indicia.”

relatxonshlp\ th the
express agreemer
at Goldman Sach:

1 we would note‘ithat OGE has instructed all federal employees:

Althougli using the procedures provided for in 5 C.F.R. § 2635.502 is encouraged and recusal may be appropriate in
certain situations not expressly identified in the regulation, employees should keep in mind that they have a
responsibility to act on matters that are within the scope of their duties whenever they are not disqualified by
conflicts or appearance concerns.

OGE 98x9, April 26, 1999, Regarding Recusal Obligation and Screening Arrangements. http://www.oge.eov/OGE-
Advisories/Lcgal-Advisories/99x8--Recusal-Obligation-and-Screening-Arrangements/.

2 Chairman Gensler’s letter to Representative Randy Neugebauer, December 14, 2011.
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On March 13, 2012, the Chairman again discussed the non-participation decision in a
letter to Representative Neugebauer, this time stating:

As this matter turned to a possible civil or criminal enforcement matter that could
involve not just the company but specific individuals, I informed the General
Counsel of my decision on November 3 that I would not participate. The General
Counsel advised me that I was not required to withdraw from participation.
Fourteen years ago when I left Goldman Sachs & Co., I was a partn y
Corzine’s. During part of my tenure at the ﬁrm, he also was my stipervisot.. At

1elatxonshlp with him to bea dlStl action from the agency s 1mporta
locate customer funds and bring enforcement actions as appmpuate

1cy s htlgatlon hold list for
ations or guidance. 2A7 1tis
ns w1t11 outside counsel for MFGI and other

S f nal days Requests for status or

clear that the Chau man pa1tlclpated in dlscuss
MFGI ofﬁcmls mcludmo Corzine 2'd8 duung M GI’

in Agency l»itigation pertaining to MF

airmar 'has made sumlm calls to other market professionals

We a’lso take note that the 1
11 e days follownw the collapse of MFGI, the Chauman

le of necessity™ which may operate to authorize or perhaps require participation
lmndated for inst’mce whele a lecusal would elimimte the presence of a quorum

Advisories/Le Advxsones/Sle4-—AODearance Issues- Ansma ﬂom I‘mancml Intex est-of Government—
Emplovee%e2%80%99s-Sibling/); OGE 83x18, Nov. 16, 1983 (http:/www.oge.cov/OGE-Advisories/Legal-
Adwsones/83x18-\-Rccusa] of-a-Commissioner-when-Son-s-Law-Firm- Remesents-a Party/).

28 Inaletter to Representanve Neugebauer, Chairman Gensler described his actions during the final days of MFGI:
“Though it was not always apparent which representatives from MFG were present on these calls, to the best of ny
knowledge and recollection, Mr. Corzine was on the line for at least part of one of these calls, and discussed matters
regarding MFG’s European bond positions.” Chairman Gensler letler to Rep. Neugebauer, Pec. 14, 2011.

219 5ee 28 U.S.C. § 455(b)(1) (recusal is required where a federal_judge “has a personal bias or prejudice concerning
a party, ot personal knowledge of disputed evidentiary facts concerning the proceeding”).

29 More information about the limited review may be found here:
http://Awww.cfte.eov/PressRoom/PressReleases/pr61 71-12,
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Chairman Genslel tleated MFGI differently than he generally treats any other registrant, if his
assistance is needed.? Howevex the Chairman has not issued a non-participation statement in

any other Enforcement matter.

An Ahalvsis of Whether and How a Decision by CFTC Chairman Gary Gensler to
Recuse Himself from Previous Matters Relating to MFGI Would Have Been Consistent
with the CFTC’s Official Recusal Policy

seting held iri con
C’s websxte 22 1 is.

that matters of gcnelal apphcatlon such as rule m'llu ngs, arg
disqualification.””® Certainly if a CFTC official colluded with & former pr fessional colleague to
“corrupt the rulemaking record, that would be z}‘ctlonable but of course it would be equally
unplopel if the parties were total strangers. Communicating with er professional colleagues
in connection with rulemaking efforts of general application { that are relevant to both generally is
not improper for any federal employee.

With regard to the Chairman’s artici tionx in phoné calls and other matters during the
MFGTI’s final days, the Chairman’s participa vas consistent with the advice he later received
from the General Counsel and Designated:Agency Ethics Official.

21 Governmentwide standards of conduct require that “[e]mployees shall act impartially and not give preferential
treatment to any private organization or individual.” 5 C.F.R. § 2635.101. In addition, employees must ensure there
is no appearance of giving preferential treatment to friends. 5 C.F.R. § 2635. 702(d) (“To ensure that the
performance of his official duties does not give rise to an appearance of ... giving preferential treatment, an
employee whose duties would affect the financial interests of a friend, relative or person with whom he is affi hated
in a nongovernmental capacity shall comply with any applicable requirements of § 2635.502").

22 hitp:/wwiv.cftc.cov/LawRegulation/Dodd FrankAct/ExternalMeetinegs/ExternalMeetingsAll/index. itm.

2 OGE 06 x 9, October 4, 2006, Regarding “Particular Matter Involving Specific Parties,” “Particular Matter,”
and “Matter.” (http://www.oge.gov/DisplayTemplates/ModelSub.aspx?id=2147483853
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Conclusion

We have undertaken to answer in detail eight questions posed by Senator Shelby. In the
aftermath of MFGI, a number of regulatory and industry initiatives have taken place to increase
the safety of customer funds, including increased reporting requirements, notification
requirements for large transfers of customer funds out of protected accounts, changes to
permissible investments that may be made with customer seoregatcd funds, and a prohibition
against internal transactions among affiliates with customer funds.”**  We were not asked to
make recommendations; and make none here. -

Nevertheless, we do have observations based on our fieldwork: In some insta
fieldwork raised or revealed issues that could not be addressed in the context of our res

24 The regulatory response to MFGI includes:

Jan 18, 2012 -- Futures industry self-regulatory organizations (C ) ,roup, Nanonal utures Assocnuon (NFA),

InterContinental Exchange (ICE), the Kansas City Board of Trade , OT) and the neapohs Grain Exchange
(MGEX)) formed a joint committee to address customer segregation lssue
hitp://www.nfa. futures.ora/news/newsRel. '1sp’7Art1cleIDj—394

nd Commission Rule 1 n'December 2011 to, among

ted funds in forelgn sovereign debt, and transactions with
t plohlbltlons and othel provisions, became effective
://www.gpo.gov/fdsys/pke/FR-2011-12-19/pdf/201 1 -

February 17,2012 -- The Commission proposed to am
other things, prohibit the investment of custoiner segre
affiliates. The new rule, which also included other invest
February 17,2012. 76 Fed. Reg. 78,776 (Dec. 19, 2011).
31689.pdf.

May 1, 2012 -- Enhanced reporting 1mp]emente ]
(April 2, 2012), hitp://www.cmegroup, con/tools nform

e daily cap, seg, and secured statements. See CME Group Adyvisory
equestered Statements (May 24, 2012),

E Gr up Ac VISdl'y Notice: Enhanced Customer Protections
atlon‘/lookups/advisories/c]earinQ/AIBl2—04.html.

May 24, 2012 -- FCMs are n
Notlce Dally Segreoated S

July 13,2012 ¢
funds held by F
release is avai
avaxlable;

Intemct to accotint information for each of the FCM’s customer sevleg'lted fund accounts 1mmtamed and held at a
pan - NFA’s press release is available here:

http://www.nfa. futures org/news/newsRel.asp?Article]D=4092. NFA’s notice to CFTC is available here:
http://www.nfa.fufures.ore/news/.%SCPDF%5CCFTC%SCEFR_Sec_4_OnLineAccessToFCMCustomerBankInfo_0

82012.pdf.

October 23, 2012 -- CFTC proposed to adopt new regulations and amend existing regulations to require enhanced
customer protections, risk management programs, internal monitoring and controls, capltal and liquidity standards,
customer disclosures, and auditing and examination programs for futures commission merchants ("FCMs"). 77 FR
67866 (Nov. 14, 2012) (available here: hitp://www.cfic.gov/LawRegulation/FederalRegister/ProposedRules/2012-
26435). The comment period closed on February 15,2013, 78 FR 4093 (Jan. 18, 2013) (available here:
http:/Awvww.cfic.gov/ucim/eroups/public/@Irfederdlregister/documents/file/2013-00820a.pdf).
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Senator Shelby, and may be suitable for further review by CFTC OIG. Our concerns are detailed
briefly below.

We are concerned with the FCM oversight processes in place in October 2011 by the
Examinations Branch. There were no manuals. The reports created by the Examinations Branch
did not conform to audit standards, and it does not appear that the Examinations Branches were
subject to peer reviews or other detailed internal examination. This does not ipso fucto mean that
the Examinations Branch performed poorly; we stress that we did not formally audit or review
the Examinations Branch’s overall operations in the course of our fieldwork;and:we understand
that improvements in Examinations Branch processes are ongoing. v

In retrospect, it is clear that customer funds were in Jeopaldy? even w
on site at MFGI Ofﬁces in New York and Clucag,o during the 1 S

ents on Thursday),
111 the MFGI Chlcago Ofﬁce

- va] or informal) in place to guide the
ed statement, and to address delays

, ent request, in the end, was not an effective
istomer funds were pxotected We are concerned

m that MFGI was experiencing a run on the bank

appears that multiple regulators were making

, formation from MFGI, and from each other. Better

uld not have changed the eventual fate of MFGI, but certainly would have
ary concex}? ed that the lack of coordination wasted both time and effort by all

d at the lack of communication between CFTC and CME. We learned
that CME and CFTC did not formally coordinate efforts during the last week of MFGI, and that
they were both 03 site on Thursday and over the weekend apparently by coincidence. That better
coordination could improve performance is an obvious observation.

We are also concerned with the lack of communication between CFTC and SIPC. But
for a conversation overheard on site at MI'GI on Monday October 31, CFTC staff would not
have known that the SIPC trustee was on the way to the courthouse, and the SIPC filing as
drafted did not protect the interests of MFGI’s FCM customers.
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We are concerned with the Chairman’s use of personal email to conduct official business.
Our review of the Chairman’s personal email was limited; we examined email related to MFGI

as necessary to address the issues raised by Senator Shelby.

Finally, we are concerned with the Chairman’s determination to withdraw from
participation. Because OGE legulatlons as interpreted by the Genelal Counsel and Designated
Agency Ethics Official did not require a recusal in this situation,?*> whether to refrain voluntarily
from par t1c1pat10n in order to avoid improper appearances involved a significant judgment call,
as prominent voices expressed support for both continued involvement and iminediate recusal at
the time. Therefore, a decision to participate or to recuse would subject lhe Chairm

potential criticism.

Nevertheless, seeking ethics advice only when the matter: became apu

after both leading the Agency’s response to the ongoing crisis and
Enforcement investigation — was not the most desirable course, W
outset would have been preferable, we agree with the Gef‘cr el and Demgnated Agency
Ethics Official that the Chairman violated no OGE 1e{,uldl10ns by waiting until after he began to
participate to seek advice. It is the extent of hlS pamcmfulon”pf'ox to requesting advice that is

troubling.

“’sceklllg gui ance at the

Moreover, after requesting guidance flom the General Coumel and Designated Agency
Ethics Official, the Chairman’s actions ran counter to the leoal advice he received. Determining
to withdraw from participation on Novembe1 3 dlsadvamaged the Commissioner who now had to
take on this work at a late stage, p0351bly without the same level of industr y experience as the
Chairman. Moreover, the Commissioner. was Ot as involved as the Chairman in the intricacies
of the MFGI situation. A leammg curve potentmlly loomed. We stress this was a potential

possibility rather th'm a,cellamty

5 OGC memo at 15 (approving the Chairman’s participation prior to November 3); fi. 188 and accompanying text
(the General Counsel and Designated Agency Ethics Official on November 3 advised the Chairman that recusal was

not required at that time).
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